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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC .
483 Ninth Street, 2nd Floor

Qakland, CA 94607-4051

Telephone:  (510) 625-9700
Facsimile:  (510) 625-8275 _
Email: vsoroushian@beesontayer.com

Attorneys for Plaintiff
AFSCME LOCAL. 10!

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

SAN JOSE POLICE OFFICERS
ASSOCIATION,

Plaintiff,
Y.
CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND
FIRE RETIREMENT PLAN OF CITY OF
SAN JOSE, and DOES 1-10 inclusive.,

Defendants.

AND RELATED CROSS-COMPLAINT
AND CONSOLIDATED ACTIONS.

Case No. 1-12-CV-225926

[Consolidated with Case Nos. 112CV225 928,
112CV226570, 112CV226574, 112CV227864]

PLAINTIFF AFSCME LOCAL 101°S
SEPARATE STATEMENT OF DISPUTED
FACTS IN SUPPORT OF OPPOSITION
TO DEFENDANTS’ AND CROSS-
COMPLAINANTS® MOTION FOR

SUMMARY ADJUDICATION

Hearing Date: June 7, 2013
Hearing Time: 9:00 a.m.
Courtroon: 2

Judge: HHon. Patricia Lucas
Complaint Filed: June 6, 2012

Trial Date: June 17, 2013

CASE NO. 1-12-CV-225926
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A.

SEPARATE STATEMENT OF UNDISPUTED FACTS

INTRODUCTION

Plaintiff/Petitioner and Cross-Defendant Local 101 of the American Federation of State,

County and Municipal Employees (“AFSCME™) submits the following Separate Statement of

Disputed Material Facts (“UDFs™) in support of its Opposition to Defendants City of San Jos¢ and

Debra Figone in her official capacity (collectively “City”) Motion for Summary Adjudication.

B.
1.

CITY’S MATERIAL FACTS

Unconstitutional Impairment of Contract, California Constitution Article I, Section 9

ATSCME first cause of action.

Issue No. 1 A; San José Charter §1506-4 (Employee Additional Pension Contributions)

There are triable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a mattet of law,

(a)

(b)

Section 1506-A (“Current Employees™)

-of Measure B states:

“Current Employees” means employcces
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

Uniess they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded Habilities that may
exist due to Tier 2 benefits in the future.
‘These contributions shall be in addition

Undisputed

!
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{c)

(d)

{&)

to employees’ normal pension

contributions and contributions towards
retivee healtheare benefits.

The starting date for an employee’s
compensation adjustiment under this
Section shall be June 23, 2013,
regardless of whether the VED has been
implemented. Ifthe VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement Systen.

The compensation adjustment shall be
freated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employec contributions.

Supporting Evidence:

e  Defendant’s Request for
Judicial Notice (“RIN”), Exh.
B, pp. 4-5 (“Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended

the San Jos¢ Charter to include Section

78b.

Undisputed

2
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Supporting Evidence:

RIN, Exh. E (California
Assembly Concurrent
Resoiution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

3. Former San José Charter Section 78b

stated:

“Anything in Section 78a of the Charter
10 the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant 1o said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or {ire
department of the City of San José ™ ...
“atl as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

RIN, Exh. E {California
Assembly Concurrent
Resolution No. 17, adupted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Disputed as incomplete (material terms missing).

(1) The Council shall not decrease any of said

(Emphasis added.}

In relevant part, the section read:

“Anything in Section 78a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing bencfits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

benefits below those which Section 78a
makes mandatory, ror otherwise deprive
any member of any such plan of any rights
to which he would be entitted under Section
78a....”

Supporting Evidence: '

3

CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28
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. Clly s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly Tanuary 18, 1961, approving
amendment of Charter of San Jos¢ to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

4,

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to selve
them. {§] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphiet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José, April 12, 1960,
including “Argument in Favor
of Proposition A”).

Disputed as incomplete (material terms missing).
The batlot argument in favor of Propoesition
A also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Sacial Security or any other survivor
benefits of any kind, Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend tite
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN 1S PROPOSED IN TIIIS
AMENDMENT!

One reason is that the City Council sheuld have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
nolicemen and firemen have confidence that the
City Council will enact fair and reasonable
nrovisions.”

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. F (Ballot Pamphiet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San José
April 12, 1960, including “Argument in Favor of

4 CASE NO. 1-12-CV-225926
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As adopted by the voters in 1963, the
San José City Charter states at Section
1300:

Except as heretnafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the ¢reation,
establishment and maintenance of a
relirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change uany
retirement plan or plans or adopt or
establish a new or differeni plan or plans
Jor all or any officers or employees.”

Supporting Evidence:

o RIN, Exh. G (1965 Charter)
{emphasis added).

e RIN, Exh. G (1965 Charter)

[Indisputed;

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:

As adopted by the voters in 1965, the
San José City Charter states al Section
1503:

Any and all relirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the Cily, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Paits 1, 2 and 4
of Chapter 9 of Article IT of the San José
Municipal Code, are hereby-confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall af all times
have the power and right to repeal or

Disputed as incomplete

* The Tille of Section 1503 is; “Continuance of
Existing Retirement Systems”

Emphasis added.)
* 1t reads, in its entirety:

Any and all retivement system or sysiems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article 11 of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue unti! otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be

_ecessary to validate any such retirement system

5 CASE NO. 1-12-CV-225926
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1 _' _'_O:;ipr'in;g':_.P'arty' Responseand

amend ary such refirement system ar
systems, and o adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
{emphasis added).

or systems which could have been supplied in the
Charter of the City of San Jose or by the pecople of!
the City af the time of adoption or amendment of
ny such retivement system or systems. l[lowever,
subject to other provisions of this Article, the
Council shall al al} times have the power and right
to repeal ar amend any such retirement systei or
sysiems, and 10 adopt or establish a new or
diffcrent plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section.

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. G {1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of all City
appeintive officers and employees,
excepl as otherwise provided in this
Charter, shall be fixcd by the Council,”

Suppeoerting Evidence:
e RIN, Exh. A.

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Chartcr or by
ordinance.”

Supporting Evidence:
s RIN Exh A

Undisputcd {although this is not the entirety of
Section 602)

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

__and employees of the City,”

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)

i) CASE NO. 1-12-CV-225926
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Supporting Evidence:

o RIN, Exh. A

10. The City Council has enacted some Disputed: as is relevant to AFSMCE’s case, the
ordinances implementing Measure B. City Council only amended the Municipal Code
by way of ordinance to remove the SRBR.
Supporting Evidence: Supporting Evidence:
® QGurza Dec), Exhs. 54, 55 © Gurza Dec., Exhs. 54
(Federated, Police and Fire ® Allen Dec., 421
Ordinances).
11, In 2010, g Coalition of City unions B

made a proposal 1o the City whieh
stated:

5.1.2. Additonal Retirement
Contribution.

Effective Jure 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation cffective June 27,
2010. The amounts so0
contributed wil] be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required 1o make. The partics
specifically understand that this
agreement neither alters nor

. conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:

Objection: relevance and undue prejudice
*  Objections to Evidence 2-5
Additional Supporting Evidence:

¢ Allen Dec,, |15

o Gurza Dec. Y 16-19, Exh. 2.

7 CASE NO. 1-12-CV-225926
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 Opposing Party’s Respoiise:
.. Bupporting Evidenc

12.

Other union proposals, including
proposals by the STPOA and IAFF, also
proposed that cmployees would pay
additional pension contributions to
defray pension plan unfunded pension
liabilitics.

Supporting Evidence:
e Gurza Dec.,§17, 18, Exhs. 3-6.

Objection: relevance and unduc prejudice
«  Objections to Evidence 2-5
Additional Supperting Evidence:

e Allen Dec., 15

13.

For the period 2010-2011, the following
six unions agreed that their members
woutd pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities (except the
POA agrecd only to a 5.25%. one time
additional pension contribution}):

» Association of Engineers and
Architects {AEA) (plaintiflf Mukhar is
president),

¢ Association af Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

s City Association of Management
Personnel {CAMP) '

¢ International Brotherheod of
Electrical Workers, Local 332
{IBEW)

» International Union of Operating
Engineers, L.ocal No, 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Association
{plaintiff in the SJPOA case).

Supporting Evidence:

s  Gurza Dec. 9y 6, 24, Exhs. 11,
15, 17,23, 25, 29.

Objection: relevance and undue prejudice
»  Objections to Evidence 11, 12
Additional Supporting Evidence:

e Allen Dec., 915

8 CASENO. 1-12-CV-225926
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14,

For the period 2010-2011, the following

unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Jilectric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP). :

--Iixccutive Management an
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

o  (Gurza Dec 925, Exhs. 9, 13,
32,33,

Objection; relevance and undue prejudice
¢ Objectiens to Evidence 11, 13

A dditional Supporting Evidence:

& Allen Dec., §15

15.

The 2010-2011 Agreement MOA
between the City and ARA, slates at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as ail costs in both the regular
retirement fund and the cost-ol-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribulion rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribulion by employees is to reduce
the City’s required pension retirement

Objection: relevance and undue prejudice

«  Objections to Evidence 11, 14

9 CASE NO. 1-12-CV-225926
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. contribution rate .E}.*.a commensurale )
? 7.30% of pensionable compensation, as
4 itlustrated below . ..
5 _
Supporting Evidence:
6 _ o Gurza Dec..§27, Exh, 11.
? .....
16. The 2010-2011 MOA between the City e P
8 and AEA, also agreed to employees Objection: rgievance and undue prejudice
9 making an additional one time pension +  Objections to Evidence 11, 15
contribution “in the amount of 3.53% of
pensionable compensation, and the
10 amounts 50 contnibuted will be applied
to reduce the contributions that the City
11 would otherwise be required to make
during thal time period for the pension
12 unfunded liability....” {Section 10.1.2)
13
14
Supporting Evidence:
15 o Gurza Dec.,928, Exh, 11,
17. The 2010-2011 MOA between the City o IR
17 and ABA stated in connection with Objection: relevance and unduc prejudice
18 employees paying additional pension +  Objections to Evidence 11, 14
contributions: “The parties understand
that in order to implement this
19 provision, an amendment must be made
to the Federated City Employees’
20 Retirement System that requires an
ordinance amending the San Jose
21 Municipal Cede.” (Jd. at Section
10.1.4
2 )
73 Supporting Evidcnee:
24 ¢ Gurza Dec. 527, Exh, 11
2 8. The City’s 2010-2011 : s Wi
18. The City’s -201] agreements With  \opiection: relevance and undue prejudice
26 the following unions stated in :
connection with employces paymg e« Objections to Evidence 11, 15
17 additional pension contributions “The
parties understand that in order to
28 ~ implement this provision, an amendment
10 ' CASE NO. 1-12-CV-225926
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must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipai Code.”

s Association of Engineers and
Architeets (AEA) (plaintiff Mukhar 1s
president),

s Association of Maintenance
Supervisory Personncl (AMSP)

* {plaintiff Dapp 1s president)

» (ity Association of Management
Personnel (CAMP)

» International Brotherhood of
Electrical Workers, Local 332
(IBEW)

s International Union of Operating
Engineers, Local No. 3 (represcnting
plaintiffs in the Harris case)

» San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

o Gurza Dec. §¥ 6, 28, Exhs. 11,
15,17, 23,25,29.

In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 201 1-
2012:

¢ Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

» Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

» City Association of Management

Objection: relevance and undue prejudice

Objections to Evidence 11, 16

i1
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“Personnel (CAMP)

s International Brotherhood of

Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Association

(plaintiff in the SIPOA case).

s International Association of

Firefighters, Local 230;

Supporting Evidence:

s  Gurza Dec., 930, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30, 31, 34.

20,

In 2011, the City imposed a l.ast, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

Supporting Evidence:
e (Gurza Dec., § 26, Exhs. 20, 28

Undisputed, but for clarification purposes:

realized a 12.16% wage reduction

e Effective June 26, 2011, MEF members
realized a 12.01% wage reduction

Supporting Evidence:
e  Gurza Dec., Exhs. 20, 28

21.

For Federated employees, the Municipal
Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapiter 3.44, memhers of this system
shall make such additional retireinent
contributions as may be required by
resotution adopted by the city councit or
by cxecuted agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755)

Supporting Evidence:

Undisputed

2010

Supporting Evidence:

¢ AFSCME RIN, Exh. F

e RIN, Exh. C, (Municipal Code,

12

SEPARATE STATEMENT OF UNDISPUTED FACTS
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s BEffcctive September 18, 2011, CEO members

Note: this section was added to the Municipal
Code around June 2010 and became effective July
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22,

Under the Municipal Code for Police
and Firc Plan employees.

not subject 1o interest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Mumnieipal
Code 3.36.1525(A).)

subject to interest arbitration, “shalt
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

Objection: relevance and undue prejudice

Objections to Evidence 24
Police and Fire Plan cmployees

Police and Fire Plan employees

RIN, Exh. D, (Mutnicipal Code,
Chapter 3.36).

13 CASE NO. }-12-CV-225926
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Issue No. I-B: San José Charter §1512-A {(Emplovee Retiree Healthcare

Contributions)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

| Moving Party’s)

] ndlsputed Material .

23, San José Charter Section 1512-A states:

“Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healtheare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
¢ RIN, Exh. B.

Undisputed
Note: this section was added by Measure B

24, On or around April 12, 1960, the voters
ratified Propositian A, which amended
the San Jos¢ Charter to include Section

78h.

Supporting Evidence:

& RIN, Exh. E (California
Assembly Concutrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”™) of Article X).

Undisputed

25. Former San José Charter Section 78b
stated:

“Anything in Section 782 of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time (o time, by ordinance,

Disputed as incomplete (material terms nissing):

“Anything in Section 782 of the Charter fo
the contrary notwithstanding, the Council In
its discretion may at any time, or from time

14 CASE NO. {-12-CV-225926
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Supporting Evidence

amend or otherwise change the
retirement plan cstablished by said
Section 78a or any retirement plan or
plans established pursuant to saxd
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or firc
department of the City of San José ™ ...
“all as the Council may deem proper and
subject 1o such conditions, restrictions,
limitations, terms and other provisions
as the Council muy deem proper;...”

Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Councii Respecting
Retirement”) of Axticle X).

to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or diffcrent
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
892" ... “all as the Council may deem
proper and subject (o such conditions,
yestrictions, limatations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THL
CITY COUNCIL! 1t is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. |y} THIS AMENDMENT IS
SIMPLE! Leave all the technical detatls

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment is to enable the City
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up 0 your'Citjf Council. Théy have a
staf{ to assist them including a very
capable City Attorney.”

Supporting Lvidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment ~
Proposition A, to be submitted
to the Electors of the City of
San José , Aprii 12, 1960,
including “Argument in Favor
of Proposition A”).

Council to take legal steps te provide survivor
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHKIBITED AT
PRESENT IN THE CITY CHHARTER! Int order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
inerely unties the hands of your City Council.

NO SPECIFIC PLAN 1S PROPOSED IN THiS
AMENDMENT!

One reason is that the City Councit shouid have
broad powers to investigate and decide on matters
just like this. A second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San José,
April 12, 1960, including “Argument in Favor of
Proposition A™).

27. As adopted by the voters in 1965, the

San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Counct shall provide, by
ordinance or ordinanees, for the ¢creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject 1o other
provisions of this Article, the Council
may at any time, or from time to time,

Undisputed
However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”
Supporting Evidence:
e RIN, Exh. G (1965 Charter}

amend or otherwise change any
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retirement plan or plans or adopt or
estabiish a new or different plan or
plans for all or any officers or
employees.”

‘Supporting Evidence:

¢ RJIN, Exh. G (1965 Charter)
(emphasis added).

28.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and ajl rctirement system ot
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article Il of the San Jos¢
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue unti] otherwise
provided by ordinance. ... However,
subject 1o other provistons of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing secticns of this Article
shal} prevail over the provisions of this
Section.”

Supporting Evidence:
e RIN, Exh. G {1965 Charter).

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems™

(Emphasis added.)
* It reads, in ils entirety:

Any and all vetirement system or systems, existing
upron adoption of this Charter, for the retirement
of officers or employecs of the City, adopted
under any law or color of any law, including but
nat limited o those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article 1f of the
San Jose Municipal Code, are hereby confirmed,
validated and declared Jegally effcetive and shall
continue unti! otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or hy the peopie of]
the City at the time of adoption or amendment of
any such retirement Svstem or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any suclh retirement system or
systems, and to adopt or establish a new or

di fferent plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Articie shail prevail over the
brovisions of this Section.

(Emphasis added.)
Supporting Evidence:
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. Cny s RIN, Exh. G (1965 Charter)

29.

Section 902 of the San Jose City Charter

states: “‘thc compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supperting Evidence:
e RIN, Exh. A.

Undisputed

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision ol this Charter or by
ordinanege.”

Supporting Evidence:
e RIN,Exh A

‘[ Undisputed (although this is not the entirety of
Section 602}

3L

City Charter section 1500 states:
“Except as hereinafter otherwisc
provided, the Council shal} provide, by

ordinance or ordinances, for the ereation,

establishment and maintenance of a .
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

Objcction: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)

32

‘The City Council has enacted some
ordinances implemenling Measure B.

Supporting Evidence:

Disputed: as is relevant to AFSMCE’s case, the
City Couneil has only implement the
elimination of the SRBR.

Supporting Evidencc:
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e (urza Decl, I:xhs. 54, 55
(Federated, Police and Firc
Ordinances).

# Gurza Dec,, Exhs. 54
¢ Allen Dec., {21

(el
Lad

Municipal Code §3.28.385(C) provides:

“Contributions for other medical henefits

‘shall be made by the City and the

members in the ratio of one-to-one.™

Supporting Evidence:
¢ RIN, Exh C

Lindisputed

Note: this section was added to the Municipal
Code around May 2011

Supporting Fvidence:

e AFSCMERIN G

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratic of one-to-one.”

Supporting Evidence:
e RIN, Exh. D.

Objection: relevance and undue prejudice

Ohijections to Evidence 24

35,

In 2007, City staff submitted a
memorandun to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Emptoyment Bencfits.

Supporting Evidence:;

e Gurza Dec., 99 35-37, Exhs. 36,
37,38,

Undisputed

36.

Beginning in 2009, the City redched
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare
cosls.

--Association of Building, Mechanical

i

Disputed
When MEF and CEO reached an agreement in -

2009 with respect to funding of the ARC,
they did so in part because of the following
attendant circumstances: a guaranteed salary
increase for the remaining year of the
contract, a healthy economy, and the healthy

19
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and Electrical Inspectors (ABMED,
--Association of Engincers and
Arxchitects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Personnel (AMSP),

--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (1IBEW);
~-Municipal Employees® Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230;

--San José Police Officers Association.

Supporting Evidence:

s Gurza Dec. 1139, Exhs. 21, 39,
40, 41.

financial situation of the City. At the time,

AFSCME was unaware of the

approximately 20% reduction in staffing and|
drastic reductions to compensation (reduced
pay, increased health benefit cost, cte.) that
the City would affect in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009, At the time, AFSCME was unaware
of the City’s future plans to design Measure
B and put it to the voters. As aresult of
these intervening cvents, the 2009
agreement was never fully implemented by
the City and, indeed, key provistons have
not been abandoned by the parties. It is
AFSCME's position that the parties are no
longer opcrating under the agrecment, if
they ever were,

Supporting Evidence:
e  Allen Decl, §17; Doonan Decl. § 78.

37.

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current
partial pre~funding of retiree medical
and dental healthcare benefits (referred
to as the “policy method’) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (*Plan™). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009,
The Plan’s initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Pian members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.38G(C)(1) and (3) of the San Jos¢
Municipal Code. Specifically,
coptributions for retivee medical henefits
shall be made by the City and members

Objection: relcvance and undue prejudice
Objections to Evidence 18

Disputed: City’s cited sourced do not support its
statement
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in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
elght-to-three. . . .. The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

o Gurza Dec. § 32 Exh. 40, AEA,
' Section 12.1.

138,  The AEA agreement further stated:

The payments of the full ARC were to
be phased in merementally bul: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

e GurzaDecl,, §4t, Exh. 39,
AEA, §12.3.

Objection: relevance and undue prejudice

Objections to Evidence 9

39. The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agrecments with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors {ABMI:1),
Association of Engineers and Architects,
IFPTE Local 21 { AEA Units 41/42 and
43), Assoctation of Maintenance
Supervisory Personnel {AMSP), City
Association of Management Personne]
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEF);
Confidential Emplovecs Association,

Undisputed

21
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Supporting Evidence:

e Gurza Dec., 943, Exhs. 39, 40,
41.

40,

41,

The SIPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:
e  (urza Dec., § 44, Exhs.

2 1[Firefighters], Exh.
431[SJPOA].

Objection: relevance and undue prejudice

Objections to Evidence 22, 23

In a Last, Best and Final Offer, the City
imposed upon OE#3 the requirement
that its members make increased
conlributions, incrementally, towards
paving the full ARC.

Supporiing Evidence:

s Gurza Dec., §43, Exh. 42, 43

Objection: relevance and undue prejudice

Objections to Evidence 20, 21

22
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Issue No. 1-C: San José Charter §1511-A {Supplemental Retiree Benefit Reserve)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law,

42.

Section 1511-A (“Supplemental
Payments to Retirees™) of Measure B
states:

The Supplemental Retiree Benelnt
Reserve (“SRBR™) shall be
discontinued, and the assets returned to
the appropriate retirement trust fund.
Any supplemental payments {o retirees
m addition to the benefits authorized
herein shall not be funded from plan
assets.

Supporting Evidence:
o RIN, Exh. B.

Undisputed

43.

On or around April 12, 1960, the voters
ralified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

¢ RIN, Exh. E (Califorma
Assembly Concurrent
Resolution No. 17, adopled in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Counctl Respecting
Retirement”) of Article X}.

Undisputed

44, Former San José Charter Section 78b

stated:
“Anything in Section 78a of the Charter

Dispuled as incomplete (material ternis missing):
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to the contrary notwithstanding, the
Counci} in ils discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retircment plan established by said
Section 78a or any retirement plan or
plans cstablished pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
depariment of the City of San José”

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, tetms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh, E (Californta
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“‘Discretionary
Powers of Council Respecting
Retirement”) of Article X).

“Anythmg in Scction 78a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amcnd or otherwise
change the retirement plan cstablished by
saxd Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
meakes mandatory, nor otherwise deprive
any member af any such plan of any rights
to which he would be entitled under Section
78a,...”

(Emphasis added.}

Supporting Evidence:

s City’s RIN, Ixh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X).

45, The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS 1O THE
CITY COUNCIL! Itis good

Disputed as incamplete (material ierms missing).
The ballot argument in favor of Proposition
A also says:

“YOUR POLICE AN FIREMEN NEED

PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the

government to allow the City Council to
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be responsible for investigating

problems and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

¢ RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
inclading “Argument in Favor
of Proposition A™).

purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
fanities. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

INO SPECIFIC PLAN 1S PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fuir and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

s Cily’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment - Proposition A, to be
submitted to the Electors of the City of San José ,
April 12, 1960, including “Argument in Favor of
Proposition A™).

46, As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinanccs, for the creation,
establishment and maintcnance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject io other

provisions of this Article, the Council

Undisputed;

Towever, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence;
o RIN, Exh, G (1965 Charter)
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amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidencc:

¢ RIN, Exh. G (1965 Charler)
{emphasis added).

41.

As adoplted by the voters in 1965, the
San losé City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article 1 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwisec
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right 1o repeal or
amend any such retirement system or
systems, and 1o adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter).

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
\Existing Retirement Systems”

(Emphasis added.)
* It reads, i its entirety:

Any and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article H of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
coniinue until otherwise provided by ordinance.
The foregoing provisions of this Section shall

. operate 1o supply such authorization as may be
necessary 10 validate any sucl retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of;
the City ai the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Counci] shall at all times have the power and right
to repeal or amend any such retirement system or
systerns, and 1o adopt or establish a new or
different plan or plans for all or any officers or
cmployees, it being the inlent that the [orcgoing
sections of this Article shall prevail over the
provisions of this Section.

26 CASE NO, 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
[N SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUBICATION




9
10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

Supporting Evidence’ ~ . |-

(Emphasis added.}
Supportihg Lvidence:
o City’s RIN, Exh. G (1965 Charter)

48.

Section 902 of the San Josc City Charter
states: “the compensation of ali City
appeintive officers and employees,
except as otherwise provide in this
Chartler, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Exh. A.

Undisputed

49.

City Charter section 602 states: “The
following acts of the Couneil shaii be by
ordinance: {a} Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
o RIN,Exh A

Undisputed {although this is not the entirety of
Section 602)

50,

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shali provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supperting Evidence:
e RIN,Exh A

Objection: irrelevant; asked and answered
(substance of Section §500 addressed m
previous paragraph)

51

The City Couneil has enacted some
ordinances impiementing Measure B,

Supporting Evidence:
o Gurza Decl, Exhs. 54, 35

Disputed: as is relevant to AFSMCE’s case, the
City Council has only enacted the
clnination of the SRBR.

Supperting Evidence:
# (Gurza Dec., Exhs. 54
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(Federateci, Police é.nd. Fire
Ordinances).

e Allen Dec., 121

52. For the Federated Retirement System,
the Munieipal Code provided in Section
3.28.340(E): “Upen the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” {o retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determinc the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Lvidence:
s RIN, Exh. C.

Disputed as incomplete
Full text:

“Upon the request of the city council oy on its
own motion, the board may make
recommendations to the eity eouncit
regarding the distribution, if any, of the
supplemental retiree benefit reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental benefit reserve to said
persons.”

{(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. C.

53. Beginning in 2010, City Council
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years 2010
2011, 2011-2012, and 2012-2013.

Supporting Evidence:
e RIN., Exhs.L,M,N

Disputed: cited sources only demonstrate
suspended distributions in fiscal years 2010-
2011 {City RIN, Exh. 1) and 2012-2013
(City RIN, Exh. M)

54. For the Police and Fire Retirement
System, Municipal Code §3.36.580(1D}(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Objection: irrelevant and unduly prejudicial

(Objections to evidence 24
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Supporting Evidence:
e RIN., Exh. D.

55. 1n 2002, the City Council adopted
Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retirce
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIN, Exh. N.

Objection: irrelevant and unduly prejudicial

Objcctions to evidence 23

12

56. Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 .7
(Municipal Code section 3.36.580(D)(2)

Supporting Fvidence:
s RIN., Exh. D.

Obijection: irrelevant and unduly prejudicial

Objections to evidence 24

57. 1In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authonized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension

retirement funds were fully funded.

Supporting Evidence:

¢ RIN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police

and Fire Department Retirement

Undisputed as to Federated City Employees’
Retirement System
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Plan as ofJune 30 201 2, at p. -
5 (showing plan overfunded at
114.8% as of June 30, 2001]

58.

In 2010, 2011, and 2012, the actuaries
reported that the City’s two penston
funds had unfunded pension liabilities.

Supporting Evidence:

s  Gurza Dec., ¥ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and I'ire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities)

Undisputécl as to Federated City Employees’
Retirement System

59,

In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year —as
defined in the Municipal Code —to fund
the SRBR. .

Supporting Evidence:
e (urza Dec,, Exhs, 44, 45, 46,47,
48,

Undisputed as to Federated City Employees’
Retirement System:
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2. Unconstitutional Taking Of Pr

ivate Property, California Constitution Article

19, Section 9

AFSCME third cause of action

Issue ZA: San José_Charter §1506-A (Employee Additional Pension Contributions)

There are triable issues of material facts

sunymary adjudication as a matter of law.

. Therefore, Defendants are not entitled to

disputed Ma terial -
rting Evidence

(b)

| ©

(d)

(a)

Section 1506-A (“Current Employees™)
of Measurc B states:

“Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up 1o a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded labilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare bencfits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardiess of whether the VEP has been
implemented. If the VEP has not been
implemented or any rcason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for

Undisputed
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(€)

Current Employees shall be calculated
separately for employces in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System,

The compensation adjustment shall be
treated in the same manner as any other.
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applieablc Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposil in the same manner as any
other employee contributions.

Supporting Evidence:

e Defendant’s Request for
Judicial Notice (“RIN™), Ixh.
B, pp. 4-5 (*Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section

78b.

Supporting Evidence:

¢ RIN, Exh. E (Califorma
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to inciude
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”™) of Asticie X).

Undisputed
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3.  Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by sdid
Section 78a or any retirement plan or
plans established pursuant to said
Scction 78a, or adopt or established a
new or different plan or plans far
eligible members of the police or fire
department of the City of San José ”

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Supporting Evidence:

e RIN, Exh, E {California
Assembiy Concurrent
Resolution No. 17, adopted in
Assembly Jlanuary 18, 1961,
approving amendment of
Charter of San José to include
Scetion 78b (“Discrctionary
Powers of Council Respecting
Retirement™) of Article X}.

Disputed as incomplete (material terms missing):

“Anything in Section 784 of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retiremcnt plan or
plans established pursuant to said Scction
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of suid Section
89a” ... “all as the Council may deem
proper and subject 1o such conditions,
restrictions, InnHations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which Lic would be entitled under Section
78a....7

(Emphasis added.)

Supporting Evidence:

» City’s RIN, Exh. E (California Assembly |
Concurrent Resolution No. 17, adopted in
Asscmbly January 18, 1961, upproving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X).

4.  The ballot argument in favor of
Proposition A stated:

Disputed as incomplete {material terms missing).
The ballot argument in favor of Proposition A also
says:

“THIS AMENDMENT GIVES
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DISCRETIONARY POWERS TO THE

CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [f] THIS AMENDMENT IS
SIMPLE! Leave alt the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

o RIN, Exh. I (Batlot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1860,
inctuding “Argument in Favor
of Proposition A™).

“YOUR POLILF AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
membhers of your police and fire departments. The
hurpose of this amendment Is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
famities. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
o allow the City Council to adopt reasonable
survivor benefils, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigale and decide on matters
just like this. A second reason is that the
policermen and firemen have confidence that the
City Council will enact fair and reasonabie
provisions.”

(Emphasis added.)
Supporting Evidence:

s City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San José,
April 12, 1960, including “Argument in Favor of
Proposition A™).

As adopted by the voters in 1965, the Undisputed;
13235_056 City Charter states at Section However, Title of Sectton 1500 reads: “Duty to

' Provide Retirement System.”
Except as hereinafter otherwise Supporting Evidence:
provided, the Council shall provide, by *
ordinance or ordinances, for the creation, |® RIN, Exh. G (1965 Charter)
establishment and maintcnance of a
retirement plan or plans for alt officers
and employees of the City. Such plan or _
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plans need nol be the same for all
afficers and employees. Subject to other
provisions of this Article, the Council
may atl any time, or from time {o time,
amend or otherwise change any
retirement plan or pluns or adopt or
establish a new or different plan or
plans for alf or any officers or
emplovees. ”

Supporting Evidence:

e RIN, Exh. G (1965 Chartcr)
(emphasis added).

6.  Asadopled by the voters in 1965, the
San José Cily Charte: states at Section
1503:

Any and atl retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article 11 of the San José
Municipat Code, are hereby confirmed,
validated and declared iegally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all rimes
have the power and right to repeal or
amend any such retivement system or
systems, and 1o adop! or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:

Disputed as incomplete

* The Title of Section 1503 is; “Continuance of
[Existing Retirement Systems™

(Emphasis added)
* [t reads, in its entirety:

ny and all retivement system or systems, exIsting
upon adoptior of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article Il of the;
San Jose Municipal Code, arc hereby confirmed,
wvalidated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
lany such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and 1o adopt or cstablish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
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upporting Evidence -

o RIN, Exh. G (1965 Charter)
{emphasis added).

SCCI]OHS ofihm AI[IC](; shali prewni c.)..ve'r the
provisions of this Section.
{Emphasis added)
Supporting Evidence:
e City’s RIN, Exh. G (1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,

cxcept as otherwise provided in this
Charter, shall be fixed by the Council.”

Supperting Evidence:
s RIN, Exh A,

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (4) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh A

Undisputed (although this is not the entirety of
section 602)

City Charter section 1500 states:
“Except as hercinafter otherwise
provided, the Counci} shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees ol the City.”

Supperting Evidence:
e RIN,Exh A

Objection: nrelevant; asked and answered
(substance of Section 1500 addressed in previous
paragyaph)

10.

The City Council has enacted some
ordinances implementing Measure B.

Disputed: as is relevant to AFSMCE’s case, the
City Council only amended the Municipal Code
by way of ordinance to remove the SRBR.
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Supporting Evidence:
& QGurza Decl, Exhs. 54, 55

(Federated, Police and Fire
Ordinances).

Sopporting Evidence:
e (Gurza Dec., Exhs. 54
e Allen Dec., 121

1. In2010, a Coalition of City unions
made a proposal to the City which
stated: -

5.1.2, Additional Retirement
Cantribution.

Effcctive June 27, 2010 through
June 28, 2011, ail employees
will make additional retirement
contributions in an amount
equivalent to 10% of totat
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employecs will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:
¢ Gurza Dec. 9 16-19, Exh. 2.

Objcction: relevance and undue prejudice
»  Objections to Evidence 2-5
Additional Supporting Evidenee:

¢ Allen Dec., Y15

12. Other union proposals,
including proposals by
the SJPOA and 1AFF,
also proposcd that
employces would pay
additienal pension
contributions to defray

Objection: relevance and undue prejudice
e Objections to Evidence 2-5

A dditional Supporting Evidenee:

o Allen Dec., Y15
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pension plan unfunded
pension labilities.

Supporting Evidence:
® (Gurza Dec. 917, 18, Exhs. 3-6.

13. For the period 2010-2011, the following
six unions agrecd that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approxtmately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded Labilities { except the
POA agreed only to a 5.25%. one time
additional pension contribution):

e Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

* Association of Maintcnance
Supervisory Personnel {AMSP)
{plaintiff Dapp is president)

+ City Association of Management
Personnel {(CAMP)

* International Brotherhood of
Electrical Workers, Tocal 332
(IBEW)

s International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

* San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

¢ Gurza Dec. 37 6, 24, Exhs. 11,
15,17, 23,25, 29.

Objection: relevance and undue prejudice
¢ Objections to Evidence 11, 12
Additional Supporting Evidence:

o Allen Dec., 15

14. For the pertod 2010-201 1, the following
unions either agreed to a wage reduction

Objection: relevance and undue prejudice
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or the City imposed a Wége reduction:

--Association of Butlding. Mechanical
and Electric Inspectors (ABME])
--Association of l.egal Professionals
{ALP).

--Exccutive Management and
Professional Employees {Unit 99), and
other unrepresented employees.

Supporting Evidence:

¢  Gurza Dec, 25, Exhs. 9, 13,
32, 33.

*  Objections to Evidence 11, 13
Additional Supporting Evidenee:
® Allen Dec., 15

15,

The 2010-2011 Agreement MOA
between the City and ALA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees™ Retirement
System will inake additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applicd
to reduce the contributions that the City
would otherwise be required to make for
the pension unfundcd liability, which s
defined as alt costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement coniribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intént of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contrihution rate by a commensurate
7.30% of pensionable compensation, as
Hlustrated below . . .

Objection: relevance and undue prejudice

»  Objections to Evidence 11, 14
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" Opposing Party’s Response a

Supporting Evidence:
s Gurza Dee. 927, Exh, 11,

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will he applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
¢ Gurza Dec. 928, Exh, 11.

Objection: relevance and undue prejudice

»  (bjections to Evidence 11, 13

17.

The 20103-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (/d. at Section
10.1.4))

Supporting Evidence:
e Gurza Dec., 927, Exh, 11

Objection: relevance and undue prejudice

e Objectionsio Evidence 11, 14

i8.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pensinn contributions “The
parties understand that in order to
implement this provision, an amendment
must be made tn the Federated
Employees’ Retirement System that.
requires an ordinance amending the San
Jose Municipal Code” or “The parlies

Objection: relevance and undue prejudice

»  Objections o Evidence 11, 15
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understand that in 01dei tu 1mplemem

this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

¢ Association of Engineers and
Architects { AEA} {plainufl Mukhar is
president),

» Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

o City Association of Management
Personnel (CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Associatian
(plaintiff in the SIPOA case).

Supporting Kvidence:

¢ Gurza Dec. 99 6, 28, Exhs. 11,
15, 17,23, 25,29.

19, In 2011, the City rcached agreements
with the following untons for their
members to accepl an approximate 10%
wage reduction for the period 2011-
2012:

¢ Association of Lngineers and

Architects (AEA) (plaintiff Mukhar is

president),

+ Association of Maintenance
Supervisory Personne} (AMSP)
(plaintiff Dapp is president}

s City Association of Management
Personnel (CAMP)

¢ International Brotherhood of

Objection: relevance and undue prejudice

e  Objections to Evidence 11, 16

Electrical Workers, Local 332
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» International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

» San José Police Officers Association

(plaintiff in the STPOA case).

» |nternational Association of

Firefighters, Local 230;

Supporting Evidence:

& (Gurza Dec,, 130, Exhs.
10,12, 14, 16, 18,20, 22, 24, 26,
28, 30, 31, 34.

20,

In 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012,

Supporting Evidence;
¢ (Gurza Dec., § 26, Exhs. 20, 28

Undisputed, but for clarification purposes:

» Lffcctive September 18, 2011, CEO members
realized a 12.16% wage reduction

e Effective June 26, 2011, MEF members
realized a 12.01% wage reduction

Supporting Evidence:
o  Gurza Dec., Exhs. 20, 28

21.  For Federated employees, the Municipal .
. o . Undis
Code provides: “Notwithstanding any ndisputed
other provisions of this Part 6 or of Note: this section was added to the Municipal
Chapter 3.44, members of this system Code around June 2010 and became effective July
shail make such additional rctirement 2010
contrib};tions as may be required by . Supporting Evidence;
resolution adapted by the city council or .
by executed agreement with a ® AFSCME RIN, Exh. F
recognized bhargaining unit.” (Municipal
Code 3.28.755)
Supporting Evidence:
¢ RIN, Exh. C, (Municipal Code,
Chapter 3.28).
22. Under the Municipal Code for Police

and Fire Plan employees.

Objection: relevance and undue prejudice

Objections to Evidence 24
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not subject to mterest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agrecment with a
recognized bargaining unit.” (Municipal
Code 3.36.1525(A).)

subject to interest arbitration, “shall
make such additional retirement
contributions for {iscal years 2010-2011
as may be required by executed
agrecment with a recognized bargatning
unit or binding order of arbitration.”
{Municipal Code 3.36.1525(B).)

Supporting Evidence:

Police and Fire Plan employees

Police and Fire Plan employees

RIN, Exh. D, (Municipai Code,
Chapter 3.36).
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Issue 2B: San José _Charter §1312-A {(Employee Retiree Healthcare Contributions)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adiudication as a matter of law,

23. San José Charter Scction 1512-A states:

“Existing and new cmployees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
¢ RIN, Exh. B.

Undisputed

Note: this section was added by Measure B

24. On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section

78b,

Supporting Evidence:

s RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputed

25. Former San José Charter Sectian 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,

Disputed as incompletc (inaterial terms missing):

“Anything in Section 78a of the Charter to
the contrary notwithstanding, the Council in
1ts discretion may at any time, or from time
to time, by ordinance, amend or otherwise
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amend or otherwisc chang,e the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or estabiished a
new or different plan or plans for
cligible members of the police or fire
departmient of the City of San José ”
“all as the Council may deem proper and
subicet to such conditions, restrictions,
limitations, terms and other provisions
as the Councll may deem proper;..."”

Suppoerting Evidence;

o RIN, Exh. E (Caltfornia
Assembly Concurrent
Resolution No. {7, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

c‘nange the retirement plan establishod by
said Scetion 78a or any retirement plan or
plans established pursuant 1o said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
far members of any such plan o1 plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limifations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below thosc which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a...."

(Emphasis added.)

Supporting Evidence;

e City’s RIN, Exii. E (Caiifornia Assembly
Concurrent Resolution No. 17, adopted in
Assembly Januvary 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

26. 'The ballot argument in favor of
Proposttion A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! 1t is good
government {o atlow the City Council to
be responsibie for investigating
problems and deciding how fo solve
them. [fj THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your Cily Council. They havea |

Disputed as incomplete

The batlot argament in favor of Proposition A
also says:

"“YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
pitrpose of this amendment is to enable the City

Council to take legal steps to provide susvivor
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slaff to assist them inciﬁdingna very
capable City Atforncy.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment
Proposition A, 1o be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in I'avor
of Proposition A™).

benefits fur your policemen’s and firemen’s
families. San Josc Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities

~ provide survivor bencfits,

SURVIVOR BENLCFITS ARE PROMIBITED AT
PRESENT IN THE CITY CHARTER! In order
ko allow the City Council to adopt reasonable
isurvivor benefits, it is necessary to amend the
\City Charter. In olher words, this amendment
merely unties the hands of your City Council.

NQ SPECIFIC PLAN 1S PROPQOSED IN THIS
AMENDMENT!

One reason 1s that the City Council should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

e City’s RIN, Exh. F (Baliot Pamphlet for
Charter Amendment ~ Proposition A, to be
submitted to the Elcctors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A”).

27. As adopted by the voters in 1965, the

San José City Charter states al Section
1500:

Except as hereinafter otherwise
provided, the Counci shall provide, by
ordinance or ordinances, for the creation,
establishment and maintcnance of a
retirement plan or plans for all officers
and employees of the City. Such planor
plans need not be the same for all
officers and employees. Subject to ether
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retircment System.”

Supporting Evidence:
o RIN, Exh. G (1965 Charter)

retirement plan or plans or adopt or
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establish a new or a'sze} ‘£h! pfan oF
plans for all or any officers or
emplovees. ”

Supporting Evidence:

o RIN, Exh. GG (1965 Charter)
{emphasis added).

28.

As adopted by the voters in 1965, the
San José City Charter states at Section
15G3: :

Any and all retiremient system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
cmployees of the City, adopted under
any iaw or color of any law, including
but not linited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article IT of the San José
Municipal Code, are hereby confirmed,
validated and declared legally cffective
and shall continue uniil otherwise
provided by ordinance. ... However,
subject to other provisions of this
Arlicle, the Council shal at all times
have the power and right to repeal or
amend any such rctiretnent system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.™

Supporting Evidcnce:
e RIN, Exh. G (1965 Charter).

Disputed as incompicic

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems”

(emphasis added)
* It reads, in its entirety:

Any and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chaptcr 9 of Article 11 of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shail
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been suppiied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
cmployees, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section.

(emphasis added)
Supporting Evidencc:
o City’s RIN, Exh. G (1965 Charter)
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29.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall he fixed by the Council.”

Supporting Evidence:
¢ RIN, Exh A

Undisputed

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh. A

Undisputed (although this {s not the entirety of
Section 602)

3L

City Charter section 1500 states:
“Except as hereinafler otherwise
provided, the Council shall provide, by

ordinance or ovdinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RUN, Exh A

Objection: rrelevant; asked and answered
(substance of Section 1500 addressed in previous
paragraph)

32.

The City Council has enacted some
ordinances implementing Measure B,

Supporting Evidence:

Disputed: as is relevant to AFSCME’s case, the
City Council has only amended the
Municipa) Code to remove the SRBR.

Supporting Evidence:

48

SEPARATE STATEMENT OF UUNDISPUTED FACTS

TN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




~1 O

10
1
12
i3
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

:-owng Party s Undlsputed Materlal'

'_ acts and ‘;upportmg vad' He

3:"013pnsmg Part)”s ReSponse and:
e Supportmg Ev1dence

¢ Curza Decl, Exhs. 54, 55
{Federated, Police and Fire
Ordinances).

¢ Gurza Dec., Exhs, 54
e Allen Dec., Y20

33

Municipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
e RIJIN, Exh. C.

Undisputed

Note: this section was added to the Municipal
Code around May 2011

Supporting Evidence;
® AFSCME RIN G

34,

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
membcts on the ratio of one-to-one.”

Supporting Evidence:
e RIN, Exh. D.

Objection: relevance and undue prejudice

Objections to Evidence 24

35,

In 2007, City staff submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

Supporting Evidence:

s (urza Dec., Y9 35-37, Exhs. 36,
37, 38.

Undisputed

36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healtheare
costs.

--Association of Building, Mechanical

Disputed

When MET and CEO reached an agreement in
2009 with respect to funding of the ARC,
they did so in part becausc of the following
attendant circumstances: a guaranteed salary
increase for the remaining year of the
contract, a healthy economy, and the healthy
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and Electllcal Inspectors (ABM]:I)
--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Agsaciation of Maintenance
Supervisory Personncl (AMSP),

--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230,

--San José¢ Police Officers Association.

Supporting Evidence:

s (Gurza Dec. 1939, Exhs, 21, 39,
40, 41.

fmancml sitwation Uf the C;ty At the time,

AFSCME was unaware of the
approximately 20% reduction in staffing and
drastic reductions 1o compensation (reduced
pay, increased health benefit cost, ete.) that
the City would affect in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009, At the time, AFSCME was unaware
of the City’s futare plans to design Measure
B and put it to the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by the parties. It is
AFSCME's position that the parties are no
longer operating under the agreement, if
they ever were.

Supporting Evidence:

Allen Deci, §17; Doonan Decl. § 78.

37

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current

- partial pre-funding of retirce medical

and dental healthcare benefits (referred
to as the “policy method”) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan™). The transition
shail be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009,
The Plan’s initial unfunded retiree
healthcare lability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits

Objection: relevance and undue prejudice
Objections to Fvidence 18

Disputed: City’s cited sourced do not suppeort its

statement

shall be made by the Cily and members
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in the ratio of one-to-one, Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . .. The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

¢  Gurza Dec. 432 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementaily but: “{B}y
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratie currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

o Gurza Decl., §41, Exh. 39,
AEA, §12.3.

Objection: relevance and undue prejudice

Objections to Evidence 19

39,

The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engincers and Architects,
[FPYE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personne} (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Lacal No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEIY);
Confidential Emplovees Association,

Undisputed

51
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AFSCME Local 101 (CEO).

Supporting Evidence:

o Gurza Dec., § 43, Exhs. 39, 40,
41. :

40. The SJIPOA and Firefighlers agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:

e Gurza Dec., 1 44, Exhs.
21[Firefighters], Exh.
41[SIPOA].

Objcction: relevance and undue prejudice

Objections to Evidence 22, 23

41. Ina Last, Best and Final Offer, the City
imposed upon QE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the fuil ARC. .

Supporting Evidence:

o Gurza Dcc., 43, Exh. 42, 43

Objection: relevance and undue prejudice

Objections to Evidence 20, 21
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Issue 2C: San José Charter §1511-A (Supplemental Retiree Benefit Reserve)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

oving Party’s Undisputed Materi:
s.and Supporting Evidence. -

"f?"plpﬁ ;_?ig :Rar;t..}‘i?.s-ilési’én
‘Supporting Evident

42. Section 1511-A (“Supplemental
Payments to Retirces”) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinucd,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments 1o retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.

Supporting Evidence:
e RIN, Exh. B.

Undisputed

43. On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Scction

78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution Ne. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputed

44, Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the

Disputed as incomplete (material terms missmg):

“Anything in Section 78a of the Charter to
the contrary notwithstanding, the Counclil in
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Coun01] in its discretion may at any

time, or from time to time, by ordinance,
amend or otherwise changce the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78z, or adopt or established a
new or different plan or plans for
cligible members of the policeor fire
departinent of the City of San fosé ”

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Asscmbly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

its discretion may at any time, or {rom time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 782 or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan ar plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provistons of said Section.
895 ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, ferms and other
provisions as the Counctl may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits betaw those which Section 78a
makes mandatory, nor otherwise deprive
any membes of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emplhasis added.)
Supporting Evidence:

e City’s RIN, Exh. E (California Assembly
Concurrent Resotution No. 17, adopted in
Assembly January 18, 1961, approving
amcndment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of

- Article X).

45. The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! 1tis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [f] THIS AMENDMIINT IS
SIMPLE! Leave all the technical details

Disputed as incomplete

The baltot argument in favor of Proposition A
also says:

“YQUR POLICE AN FIREMEN NEED

PROPOSITION A! Proposition A was placed on

the ballot by the City Council at the request of the

members of your police and fire departments. The

purpose of this amendment is to enable the City
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up to your City Counci

I. They have a
staff to assist them inchuding a very
capable City Attorney.”

Supperting Evidence:

e RIN, Exh. F {Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jos¢ , April 12, 1960,
including “Argument in Favor
of Proposition A”).

Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Couneil should have
broad powers to investigate and decide on matters |.
iust like this. A second reason is that the
policemen and firemen have vonfidence that the
City Council will enact fair and reasonable
provisions.” :

(Emphasis added.)
Supporting Evidence:

o City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, o be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A”).

46. As adopled by the voters in 1965, the

San José City Charter states at Section
15G0;

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retircment plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may af any time, or from time to time,
amend or otherwise change any

Undisputed
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refirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

s RIN, Exh. G (1965 Charter)
{emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject.to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or empioyees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
o RIN, Exh. G (1965 Charter).

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems”

(Emphasis added.)
* It reads, in its entirety:

Any and all retivement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any lfaw or color of uny law, including but
not limited to those retiremment systems established
by Parts 1, 2 and 4 of Chapter 9 of Article 11 of the
San Jose Munieipal Code, are hereby confirmed,
validated and dcelared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
lany such retirement system or systems. However,
subiect to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and {o adopt or establish a new or
different plan or plans for all or any officers or
employces, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section,

(Emphasis added.)
Supporting Evidence:
36 CASE NO. 1-12-CV-225926
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e (ity’s RIN, Exh. G (1965 Charter)

48.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive oflicers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Ixh. A.

Undisputed

49.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN Exh A

Undisputed (although this is not the entirety of
Section 602)

50.

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employces of the City.”

Supportine Evidence:
¢ RIN, Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in
previous paragraph)

51

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

® (urza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

Disputed: as is relevant to AFSMCE’s case, the
City Council has only amended the
Munic¢ipal Code to remove the SRBR.

Supporting Evidence;
e Gurza Dec., Exhs. 54
o Allen Dec., 2]

57 CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS” MOTION FOR SUMMARY ADJUDICATEON




Lh

-~ >

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

.. Moving Party’s Un

d Supporting F

52. For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the requcst of the
city council or on its own molion, the
board may make recommendations to
the city council regarding distribution, if
any, o[ the supplemental retiree henefit
reserve’ 1o retirees and their survivors.
Further, “{tJhe city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental

" benefit reserve 1o said persons.”

Supporting Evidence:
& RIN Exh C.

Disputed as incomplete

Full text:

“Upon the request of the city council or on is
own motion, the board may make
recommendations to the eity council
regarding the distribution, if any, of the
supplemental retiree benefit reserve 10
retired members, survivors of members, and
survivors of retived members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental benefit reserve to said
persons.”

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. C.

53. Beginning in 2010, City Council
resolutions suspended distribution of
SRBR funds from the I'ederated
retirement plan for the fiscal years 2010-
2011, 2011-2012, and 2012-2013.

Supporting Evidencc:
o RIN, Exhs.L, M, N

Disputed: cited sourccs only demonstrate
suspended distributions in fiscal years 2010-
2011 (City RIN, Exh. L) and 2012-2013
(City RIN, Exh. M)

54. ¥or the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Suppoerting Evidence:
s RIN., Exh.D.

Objection: irrelevant and unduly prejudicial

(Objections to evidence 24
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55.

1n 2002, the City Counci} adopted
Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplementat Retiree
Benefit Reserve Of The Police and Fire
Departinent Retirement Fund.”

Supporting Evidence:
¢ RIN., Exh N,

Objection; irrelevant and unduly prejudicial

Objections to evidence 25

56.

Beginning in 2010, the City Council
amended the Municipal Code tor the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
{Municipal Code section 3.36.580{(D)(2)

Supporting Evidence:
¢ RIN.. Exh.D.

Objection: irrelevant and unduly prejudicial

Objections to evidence 24

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Councit authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
retirement funds were fully funded.

Supporitng Evidence:

e RIN, Exh. O {November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
F. Overton, Retirement and
Benefits Administrator, re;
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.
5 {(showing pian overfunded at
114.8% as of June 30, 2001]

Undisputed as to Federated City Employees’
Retirement System
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38. In 2010, 2011, and 2012, the actuaries Undisputed as to Federated City Employecs’
reported that the City’s two pension Retirement System '

funds had unfunded pension liabilitics.

Supporting Fvidence:

" Gurza Dec., § 49, Exhs. 58, 59

[2012 Cheiron reports, Federated
Employees Retirement System at
p- 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59.

In 2011, and 2012, the actuaries reported | Undisputed as to Federated City Employecs’
that the City’s two pension funds had Retirement System

“excess earnings” for the year - as
defined in the Municipal Code - to fund
the SRBR.

. Supperting Evidence:

Gurza Dec., Exhs. 44, 453, 46, 47,
48.
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3 Constitutional Taking Of Private Property Without Due Process, California

Constitution Article I, Section 7

AFSCME fourth cause of action

Issue 3A: San José Charter §1566-A (Employee Additional Pension Ceontributions)

There arc friable issucs of material facts. Therefore, Defendants are not entitled to

summary adjudication as a matter of law.

(a)

(b)

(©)

Section 1506-A (“Current Employees”)
of Measure B states:

“Current Employees” means employees
of the City of San José as of the
cffective date of this Act and who are
nol covered under the Tier 2 Plan
(Section 8).

Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employces
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up 10 a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
Thesc contributions shall be in addition
to employees’ normal pension
confributions and contributions towards
retiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
compensation adjustinents shall apply to
all Current Employees.

Undisputed
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{d} The compensation adjustment through

{e)

additional employce contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees™ Retirement Systen:.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, rcturn
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

¢  Defendant’s Request for
Judicial Notice (“RIN™), Exh.
B, pp. 4-5 (*Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jos¢ to include
Section 78b {“Discretionary
Powers of Council Respecting
Rctirement™) of Article X).

Undisputed
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3. Former San José Charter Section 78b Disputed as incomplcte (material terms missing).
stated: In relcvant part, the section read:

“Anything in Section 78a of the Charter “Anything in Section 78a of the Charter to
to the contrary notwithstanding, the the contrary notwithstanding, the Council in
Council in its discretion may at any its discretion may at any time. or from time
time, or froin time to timme, by ordinance, to time, by ordinance, amend or otherwise
amend or otherwise change the change the retirement plan established by
retiremeit plan established by said said Section 78a or any retirement plan or
Section 78a or any relirerment plan or plans established pursuant to satd Section
plans established pursuant to said 78a, or adopt or establish a new or different
Section 78a, or adopt or established a plan or plans for eligible members of the
new or differcnt plan or plans for police or fire department of the City of San
eligible members of the police or fire José, for the purpose of providing benefits
department of the City of San José ™ ... for members of any such plan or plans in
“all as the Council may deem proper and excess of those benefits authorized or
subject to such conditions, restrictions, required by the provisions of said Section
limitations, terms and other provisions 89a” ... “all as the Council may deem
as the Council may deem proper;...” . proper and subject to such conditions,

restrictions, limitations, terms and other
provisions as the Councit may deem proper;
Supperting Evidence: provided, however, that:

e RIN, Exh. E (California (1) The Council shall not decrease any of said
Assembly Concurrent benefits betow those which Section 78a
Resolution No. 17, adopted in makes mandatory, nor otherwise deprive
Assembly January 18, 1961, any member of any such plan of any rights
approving amendment of to which he would be entitled under Scction
Charter of San José to include 78a....”

Section 78b (“Discretionary ' .

Powers of Council Respecting (Emphasts added.)

Retirement™) of Article X). Supporting Evidence:
¢ City’s RIN, Exh. E (California Assembly
Concurrent Resolution No., 17, adopted in
Assembly Januvary 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X).

4. The ballot argument in favor of Disputed as mcomplete

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

‘The ballot argument in favor of Proposition A
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CITY COUNCIL! Ttis good
government to allow the City Council to
be responsible for investigating
probleins and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leawe all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RJIN, Exh. F (Ballot Painphlet
for Charter Amendment —
Proposition A, to be submitled
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favar
of Proposition A”).

also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
nmembers of your police and fire departrents, The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
bencfits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to aliow the City Council to adopt reasonable
survivar benefits, it is necessary to amend the
City Charter. 1n other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED JN THIS
AMENDMENT!

One reason is that the City Counci! should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fuir and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

o (City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A”).

As adopled by the voters m 1965, the
San Jos¢ City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for ali officers

Undisputed;

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)
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C ppos!ng Part}”S Resp()n e

and empioyees of the City. Such plan or
pians need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may of any time, orﬁ'om time to Hime,
amend or otherwise change any
retirement plan or plans or adopt or
establish u new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

o RIJN, Exh. G (1965 Charter)
(emphasis added).

As adopted by the voters in 1965, the
San José City Charter states at Scetion
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
emmployees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article 1I of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this

- Article, the Council shall at all titnes

have the power and right to repeal or
amend any such retirement sysiem or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employecs, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Disputed as incomplete

* The Title of Scction 1503 is: “Continuance of
Existing Retirement Systems”

Emphasis added.)
* It reads, in its entirety:

Any and all refirement system or systems, existing
upon adaption of this Charter, for the retirement
of officers or emiployees of the City, adopted
under any law or color of any law, sncluding but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article 1T of tho
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue unti! otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplicd in the
Charter of the City of San Jose or by the peopie of]
the City at the time of adoption or amendment of
any such retirement system or sysiems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement systent or
systemes, and to adopt or estahlish a new or
different plan or plans for all or any officers or
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Supporting Evidence:

e RIN, Exh G (1965 Charter)
(emphasis added).

employees, it being the intent that the {oregoing
sections of this Article shall prevail over the
provisions of this Section.

{Emphasis added.)
Supporting Evidence:
e City's RIN, Exh. G (1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
o RIN, Exh A.

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
spectfic provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh. A

Undisputed (although this is not the cotirety of
section 602)

City Charter section 1500 staies:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinanccs, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
¢ RIN Exh A

(substance of Section 1500 addressed in previous
paragraph)

10. The City Council has enacled some

Disputed: as is relevant to AFSMCE’s case, the
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Facts and

ordinances implementing Measure B.

Supporting Evidencc:

e Gurza Decl, Exhs: 54, 55
(Federated, Police and Fire
Ordinances).

Clt.)ﬂr’ Couné.i.l. Onl y ar.a{én.dé(i the .M unl(:]péi | (.:I.(Sde“ -
by way of ordinance to yemove the SRBR.

Supperting Evidence:
® (Jurza Dec., Exhs, 54
e Allen Dec., §2}

11.  In 2010, a Coalition of City unions
made a proposal to the City which
stated:

5.1.2. Additional Retirernent
Contribution,

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c} because under
this agrcement, employees will
be subsidizing the City’s
Section 1505(c) reguired
conlribution,

Supporting Evidence:
e Gurza Dec. ¥ 16-19, Exh. 2.

Objection: relevance and undue prejudice
»  Objections to Evidence 2-5
IAdditional Supperting Evidence:

e Allen Dec,, §i3

12. Other union proposals, including
proposals by the SJPOA and IAFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension

Objection: relevance and undue prejudice
e  Objections to Evidence 2-5
Additional Supperting Evidence:

e Allen Dec., |15

habilitjes.
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Supporting Evidence:

®  Gurza Dec. Y17, 18, Exhs. 3-6.

13.

For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year

- 2010-2011 to be used to defray pension

plan unfunded liabilities { except the
POA agreed only to a 5.25%. one time
additional pension contribution):

» Association of Engineers and

Architects (AEA) (pfaintiff Mukhar is
president),

s Association of Mainlenance

Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

» City Association of Management

Personnel (CAMP)

¢ International Brotherhood of

Electrical Workers, Local 332
(IBEW)

¢ Intemational Unien of Operating

Engineers, Local No. 3 {representing
plaintiffs in the Harris case)

e San José Police Officers Association

(plaintiff in the SIPOA casc).

Supporting Evidence:

®  Gurza Dec. %9 6, 24, Exhs. 11,
15,17, 23, 25,29,

Objection: relevance and unduc prejudice
s  Objections to Evidence 11,12

Additional Supporting Evidence:

® Allen Dec., 915

14,

For the period 2010-2011, the following
unions etther agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical

-and Electric Inspectors (ABME])

--Association of Legal Professionals

(Objection: relevance and undue prejudice
e  Objections to Evidence 11, 13

Additional Suppﬂ orting Evidence:
o Allen Dec., §i5
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(ALP).
--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

o  Gurza Dec. 925, Exhs. 9, 13,
32,33,

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be regquired to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retircment contribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employces is to reduce
the City’s required pension retirement
contribution rate by a commensturate
7.30% of pensionable compensation, as
illustrated below . . .

Supporting Evidence:
o Gurza Dec. 927, Exh, 1].

Objection: relevance and undue prejudice

»  Objectians to Evidence 11, 14
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16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the anvount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
t0 reducc the contributions that the City
would otherwise he required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:

&  Gurza Dec. Y28, _Exh, 1.

Objection: relevance and undue prejudice

e  Objections to Evidence 11, 15

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additionai pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (Jd. at Seclion
10.1.4))

Supporting Evidence:

o Gurza Dec. 27, Exh, 11

Objection: relevance and undue prejudice

s«  Objections to Evidence 11, 14

18.

The City’s 2010-2011 agreements with
the following unions stated in
conpection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made (o the I'ederated
Limployees’ Retirement System thal
requires an ordinance amending the Sap
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Josg

Objection: relevance and undue prejudice

e  Objections to Evidence 11,15
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..I.F\./.l.unic.ipa]. .Co'd.c."

e Association of Engineers and
 Architects (AEA) (plaintiff Mukhar is
president),

* Assoctation of Maintenance
Supervisory Personncl (AMSP)
(plaintiff Dapp is president)

e City Associatian of Management
Personnel (CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

» International Union of Operating
Engincers, Local No. 3 (representing
plaintiffs in the Harris case)

o San José Police Officers Association
(plaintiff in the SJPOA case).

Supporting Evidence:

o  Gurza Dec Y 6, 28, Exhs. 11,
15, 17, 23, 25, 29. '

i9.

in 2011, the City reached agreements

with the following unions for their

members to accept an approximate 0%

wage reduction for the pertod 2011-

2012:

» Association of Engineers and
Architects (AEA) (plaintff Mukhar is
president),

» Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

« City Association of Management
Personnet (CAMP)

« [ntemationat Brotherhood of
Electrical Workers, Local 332
(IBEW)

s Interpational Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

» San José Police Officers Association

Objection: relevance and undue prejudice

¢  Objections to Evidence 11, 16
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(plamnff m thc SJ P.(IjA casc.-f)..”
+ [International Association of
Firefighters, Local 230;

Supporting Evidence:

e Gurza Dec., 930, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30, 31, 34.

20. In 2011, the City irnposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

Supporting Evidence:
¢ Gurza Dec., § 26, Exhs. 20, 28 -

Undisputed, but for clarification purposes:

o Effective September 18, 2011, CEO members
realized a 12.16% wage reduction

| @ Effective June 26, 2011, MEF members.
realized a 12.01% wage reduction

Supporting Evidence:
8 Gurza Dec., Exhs. 20, 28

21. TorFedcrated cmployedg: the Muhicipal

Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this systern
shall make such additional retirement
contributions as may be rcquired by
resotution adopted by the city counctl or
by exccuted agreement with a
recognized bargaining unit.” {Municipal
Code 3.28.755)

Supporting Evidence:

e RIN, Exh. C, (Municipal Code,
Chapfer 3.28).

Undisputed

Note: this section was added to the Municipal
Code around June 2010 and becamne effective July
2010

Supporting Evidence:
® AFSCME RIN, Exh. F

22, Under the Municipal Code for Police

and Fire Plan employees.

) Police and Fire Plan employees
not subjcct to inferest arbitration, “shall
make such additional retirement

Objection: relevance and undue prejudice

Objections to Evidenee 24
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contribmions as may be required by

resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” {Municipal
Code 3.36.1525(A).)

. Police and Fire Plan employees
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed

agreement with a recognized bargaining

unit or binding order of arbitration.”
(Municipal Codc 3.36.1525(B).)

Supnorting Evidence:

¢ RIN, Exh. D, (Municipal Code,
Chapter 3.36).
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Issue 3B: San José Charter §1512-A (Employce Retiree Healthcare Contributions)

There are triable issues of material fact. Therefore, Defendants are not entitied to summary

adjudication as a matter of law.

jortin _g-;Eix&deﬁc‘é*-

23, San José Charter Section 1512-A states:

“Lxisting and new employeces must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded Liabilities.”

Supporting Evidence:
¢ RIN, Exh.B.

Undisputed

Note: this section was added by Measure B

24. On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence;

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José {o include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputed

25. Former San José Charter Section 78b
siated:

“Anything in Section 782 of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,

Disputed as incomplete (material terms missing):

“Anything in Seetion 78a of the Charter to
the contrary notwithstanding, the Council in
its diserction may at any time, or from time
to time, by ordinance, amend or otherwise

74 CASE NO. |-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADIUDICATION




b

Lad

retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Scction 78a, or adopt or established a
new ot diffevent plan or plans for
cligible members of the police or fire
department of the City of San José ™ ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José ta include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

change the retiyement plan established by

said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire departnient of the City of San
losé, for the purpose of providing benefits

_ for rmembers of any such plan or plans in
excess af those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject ta such conditions,

restrictions, limitations, terms and other

provisions as the Council may deem proper;

provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, #or otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a...."

(Emphasis added.)

Supporting Evidence:

o City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X)

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Tt is good
governmenti to allow the City Council to
be responsible for investigating
probiems and deciding how to solve
them. [¥] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a

Disputed as incomplete

The ballot argument in favor of ’roposition A
also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the
members of your pelice and fire departments. The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
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staff to assist them including a 'Very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, 10 be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

henefits for your policemen’s and firemen’s

famifies, San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits. '

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
imerely untics the hands of your City Council.

INO SPECIFIC PLAN 1S PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. A secord reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

» (City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitied to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A™)

27. Asadopted by the voters in 19635, the

San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time 1o time,
amend or otherwise change any
retirement plan or plans or adopi or

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidencc:
o RIN, Exh. G (1965 Charter)

76  CASENO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
N SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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idence:

establish a new urd.'ffemm plan or
plans for all or any officers or
employees.”

Supporting Evidence;

s  RIN, Exh. G (1965 Charter)
(emphasis added).

28,

San José City Charler states at Section
1503:

Any and all retirement system or
systems, exisiing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any iaw or color of any law, inciuding
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Articie 1 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at ali times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or pians for ali or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions ol this
Section.”

Supporting Evidence;
s  RIN, Exh. G (1965 Charter).

Disputed as incompiete

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems”

(Emphasis added.)
* 1t reads, in its entirety:

Any and all retivement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employcees of the City, adopted
under any law or color of any faw, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article II of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such anthorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repcal or amend any such retirement system or
systems, and to adopt or cstablish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section,

(Emphasis added.)

Supporting Evidence:

¢ City’s RIN, Exh. G (1965 Charter)
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Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be figed by the Council.”

Supporting Evidence:
o RIN, Exh. A.

Undisputed

30.

City Charter scction 602 stafes: “The
following acts of the Council shall be by
ordimance: (a) Those acts rcquired by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN,Exh A

Undisputed (aithough this is not the entirety of
Section 602)

31

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or crdinances, for the creation
establishment and maintenance of a
retirement plan or plans for al} officers
and employees of the City,”

Suppoerting Evidence:
s RIN, Exh. A

e

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)

32.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:
o (urza Decl, Exhs. 54, 55

Disputed: as is relevant to AFSMCE's case, the
City Council has only implement the
elimination of the SRBR.

Supporting Evidence:
# (Gurza Dec., Exhs. 54

78 CASENO. [-12-CV-275976

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




i0
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(Fec%erated, Police and Fure o Allen Dec., 121
Ordinances).
33. Municipal Code §3.28.385(C) provides:  [Undisputed
“Contributions for other medical benefits  [Note: this section was added to the Municipal
shall be made by the City and the Code around May 2011
members in the ratio of one-to-one. Supporting Evidence:
¢ AFSCME RIN G
Supporting Evidence;
# RIN, Exh. C.
34. Municipal Code §3.36.575(D) provides:  |Objection: relevance and undue prejudice
“Contributions for other benefits Objections to Evidenee 24
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”
Supporting Evidence:
e RIN, Exh D.
35. In 2007, City staff submitted a Undisputed
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
FEmiployment Benefits.
Supporting Evidence:
¢  Gurza Dcc., Y 35-37, Exhs. 36,
37, 38.
36. Beginning in 2009, the City reached :
agrecment with the following City Disputed
unions for employees to make annual When MEF and CEO reached an agreement in
contributions, increasing incrementally 2009 with respect to funding of the ARC,

. 0 :
each year, fo fund up to 50% of the they did so in part because of the following
unfunded habilities of retiree healthcare . .
costs attendant circumstances: a guarantced salary

' increase for the remaining year of the
--Association of Building, Mechanical contract, a healthy economy, and the healthy
and Electrical Inspectors (ABME1), financial situation of the City. Al the time,
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--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Personnel (AMSP),

--City Association of Management
Personmel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employecs’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Locat 101 (CEOQ);
--International Association of
Firefighters, Local 230;

--San José Police Officers Association.

Supporting Evidence:

o  Gurza Dec. 9939, Exhs. 21, 39,
40, 41.

| .AFSCM.E.' Jas Lihawlére bf the

approximately 20% reduction in staffing and
drastic reductions to compensation (reduced
pay, increased heaith benefit cost, efc.) that
the City would affect in the future. The
effect of these changes made a materiat
impact on the significance of the 2009
agrecment, and resulted in significantly
greater costs by active employees under the
2009. At the time, AFSCME was unaware
of the City’s future plans to design Measure
B and put it to the voters. As a resuit of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by the parties. Itis
AFSCME's position that the parties are no
longer operating under the agreement, if
they ever were.

Supporting Evidence:

Allen Decl, 917; Doonan Decl. § 78.

37. The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the “policy method’) to prefunding
of the full Annual Required
Contribution (ARC) for the retircc
healtheare plan (“Plan™). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2609.
“The Plan’s inifial unfunded retiree
healthcare liability shall he fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members

in the ratio of one-to-one. Contributions

Objection: relevance and undue prejudice
Objections to Evidence 18

Disputed: City’s cited sourced do not support its

statement
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by the City and members in the ratio of
eight-to-three. . . .. The Municipal Code
and/or applicablc plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

¢  Gurza Dec. §32 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated: |

The payments of the fuli ARC were to
be phased in incrementally but: “|{Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San Jos¢ Municipal
Code.”

Supporting Evidence:

¢ QGurza Decl,, §41, Exh. 39,
AEA, §12.3. .

Objcction: relevance and undue prejudice

Objections to Evidence 19

39,

The provisions from the AEA agreemcnt
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors {ABMEID),
Associalion of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personne! (AMSP), City
Association of Management Petrsonnel
(CAMD), International Brotherhood of
Electrical Workers, Local No., 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 131 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEQ).

Undisputed
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Supporting Evidence:

e Gurza Dec., ¥ 43, Exhs. 39, 40,
41,

The SIPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentagc.

40.

Supporting Evidence:
s Gurza Dec., Y 44, Exhs,
21| Firefighters], Exh.
41[SIPOA].

Objection; relevance and undue prejudice

Objections to Evidence 22, 23

4],
imposed upon OE#3 the requirement
that its members make mcreased
contributions, incrementally, towards
paying the full ARC.

Supporting Evidence:

e Gurza Dec., 943, Exh. 42,43

Objection: relevance and undue prejudice

Obijections to Iividence 20, 21
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Issue 3C: San José Charter §1511-A (Supplemental Retiree Benefit Reserve)

There are triable issues of material fact. Therefore, Defendants are not entitled to

summary adjudication as a matter of law.

42. Section 1511-A (“Supplemental
Payments to Retirees™) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments fo retirees in addition to the
benefits authorized herein shall not be
funded from plan assets,

Supporting Evidence:
e RIN, Exh. B.

Undisputed

43, Onoraround April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Japuary 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

Undisputed

44. Former San José Charter Section 78b
stated:

Disputed as incomplete (material terms missing):
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“Anything in Section 78a of the Charter
to the contrary netwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or diffcrent plan or plans for
cligible members of the police or fire
department of the City of San José ™ ..

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

“Anythmg in Section 784 of the Charter lo
the contrary notwithstanding, the Counct) in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retircment plan cstablished by
said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of lhose benefits autborized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall nat decrease any of said
benefits below those which Seetion 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he woutd be entitted under Section
78a...."

(Emphasis added.)

Supporting Evidence:

e City’s RIN, Exh, E (California Assembly
Concurrent Resolution No. 17, adopted 1n
Assembly January 18, 1961, approving
amecndment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retiretnent™) of
Article X).

45. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Tt is good
government to allow the City Council to

Disputed as incomplete

The ballot argument in favor of Proposition A
aiso says:

“YOUR POLICE AN FIREMEN NEED
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be responsible for investigating
problems and deciding how to solve
them. [§] THIS AMENDMENT {S
SIMPLE! Leave all the technical details
up 1o your City Counci}. They have a
stall {0 assist them including a very
capable City Atlorney.”

Supporting Evidence:

o RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™),

”TPROPOS]TION A' P;oposmon A was placed on

the ballot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENLFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
fo allow the City Council fo adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN 1S PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. A second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Clectors of the City of San
José |, Aprii 12, 1960, including “Argument
in Favor of Proposition A”).

46. As adopted by the voters in 1965, the

san Josgé City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinanee or ordinances, for the creation,
establishment and maintenance of a
retirenient plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all

Undisputed
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officers and employces Sub;ec! io o!he '

provisions of this Article, the Council
may al any fime, or from time lo time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.

Supporting Evidence:

» RIN, Exh. G (1965 Charter)
{emphasis added).

47,

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to thosc retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article 11 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... 1Towever,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adop: or eslablish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing scctions of this Article
shall prevail over the provisions of this
Scction.”

Supperting Evidence:
o RIN, Exh. G (1965 Charter).

Disputed as incomplele

* The Title of Section 1503 is: “Continuance af
[Existing Retirement Systems™

(Emphasis added.)
* 1t reads, in its entirety: |

Uny and all retirement system or sysiems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited 10 those retirement systems established
by Parts 1,2 and 4 of Chapter 9 of Article 11 of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
nccessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
lany such retirement system or svstems. However,
subject 10 other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing

sections of this Article shall prevaii over the
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provisions of this Scction,
(Emphasis added.)
Supporting Evidence:

48,

Section 902 of the San Jose City Charter

states: “‘the compensation of all City
appointive officers and eniployees,
except as otherwise provide in this
Charter, shall be fixed by the Council .”

Supporting Evidence:
e RIN, Exh. A,

o City’s RIN, Exh. G (1965 Charter)
Undisputed '

49,

Clty Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specifie provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN Exh A

Undisputed (although this is not the entirety of
Section 602)

50.

City Charter section 1500 states:
“Except as hercinafier otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

establishinent and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

Objection: irrclevant; asked and answered
{(substance of Section 1500 addresscd in
previous paragraph)

51,

The City Council has cnacted some
ordinances implementing Measure B.

Supporting Evidence:
e Gurza Decl, Exhs. 54, 55

Disputed: as is relevant to AFSMCE’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supporting Evidence:
e Gurza Dec., Exhs. 54
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(Federated. Police and Fire
Ordinances). “

® Allen Dec., 421

52.

For the Federated Retirement System,
the Municipal Code provided in Scetion
3.28340(E): “Upon the request ol the
city council or on ils own motion, the
-board may make recomimendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “{t]he city council, after
consideration of the recommendation of
the beard, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence: -
e RIN, Exh. C.

Disputed as incomplete

Full text:

“Upon the request of the city council or on its
own motion, the board may make
recommendations to the city council
regarding the distribution, if any, of the
supplemental retiree benefit reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental benefit reserve to said
persons.”

(Emphasis added.)

Supporting Evidence:
o City’s RIN,Exh. C

>3 ?:s%iﬂl?iigﬁslguio Lodgétglgﬂ%ﬁ:lo 0 of Disputed: cited sources only demonstrate
SRRBR funds frgn? the Federated suspended distributions in fiscal years 2010-
retirement plan for the fiscal years 2010- 20_[ 1 (City RIN, Exh. L) and 2012-2013
2011, 2011-2012, and 2012-2013. (City RIN, Exh. M)
Supporting Evidence:
o RIN,, Exhs. L, M, N
54. For the Police and Fire Retirement

System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology™

[Obiection: irrelevant and unduly prejudicial

Objections to evidence 24

Supporting Evidence:
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s RJIN,, Exh.D.

55,

1n 2002, lhe City Council adopted
Resolulion No. 70822, which approved
“The Melhodology for lhe Distribulion of
Moneys In Lhe Supplemental Retiree
Renefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIN, Exh.N.

Objections to evidence 25

56.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retiremenl plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
{(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN. Exh D.

Objeclions to evidence 24

57.

In 1986 when lhe City Council
authorized the Federated SRBR, and in
2001, when the City Council aulborized
the Police and Fire SRBR, the actuaries
reported thal the Cily’s two pension
retirement funds were fully funded.

Supporting Evidence:

e RIN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
F. Overton, Relirement and
Benefits Adminislrator, re:
SB65G Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Relirement
Plan, as of June 30, 2012, al p.

Retirement System
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5 (showmg p]an ovcer funded at
114.8% as of Junc 30, 2001

58. In 2010, 2011, and 2012, the actuaries Undisputed as to Federated City Employees’
reported that the City’s two pension Retirement Systemn
funds had unfunded pension liabilities.
Supporting Evidence:
¢  Gurza Dec,, § 49, Exhs. 58, 59
12012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilitics}
59. In2011, and 2012, the actuaries reported | Undisputed as to Federated City Employees’

that the City’s two pension funds had
“excess earnings™ for the year — as
defined in the Municipal Code — 1o fund
the SRBR.

Supporting Evidence:
® Gurza Dec., Exhs. 44, 45, 46, 47,
48.

Retirement System
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4, Promissory And Eq ui’tghle Estoppel

AFSCME cighth causc of action,

Issue 4A: San José Charter §1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any material fact and Defendants are entitied to summary
adjudication as a matier of law that San José Charter Section 1506-A is not a violation of
promissory or equitable estoppet and does not breach any duty by Defendants to Plaintiff, The
City Charter may requirc cmployees to pay additional pension contributions to delray pension plan
unfunded Habilities. The City madc no legally binding promise to pay [or atl pension plan

unfunded liabilities.

1. Section 1506-A (“Current Employees™) Undisputed
of Measure B states:

(@} “Current Employees™ means employees
of the City of San Jos¢ as of the '
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

(b} Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year,up to a
maximum of 16%, but nol more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded Habilities that may
exist due to Tier 2 benefits in the future,
These contributions shall be in addition
to cmployees’ normal pension
coniributions and contributions lowards
retiree healthcare henefits.

(¢) The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,

regardless of whether the VEP hag been

2 CASE NO. 1-12-CV-225926
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(€)

implemented or any reason, the
compensation adjustments shall apply to
atl Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be caiculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroli deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

¢  Defendant’s Request for
Judicial Notice (“RIN”), Fxh.
B, pp. 4-5 (“Measure B”).

ratified Proposition A, which amended
the San José Charter to include Section
78b. -

Supporting Evidence:

¢ RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January {8, 1961,
approving amendment of

Undisputed
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3.

Charter of San Jos¢ to include
Scction 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

Former San José Charter Section 78b
slated:

*Anything in Section 784 of the Charter
to the contrary notwithstanding, the
Counctl in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
rctirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Sectton 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
departmenl of the City of San José ™ ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."”

Supporting Evidence:

¢ RIN, Exh. E (Californta
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Scetion 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Disputed as incomplete (materia! terms missing).
In relevant part, the section read:

“Anything in Section 78a of the Charter to .
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any rctirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different

-plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those henefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, ltmitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits helow those which Section 78a
makes mandalory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:

® City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José 1o
include Section 78b (*“Dhscretionary Powers
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up

of Council Respecting Eif':”tifemcnt") of
Article X).

4,  The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how fo solve
them. {Y] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

& RIN, Exh. F {Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Propasition A™).

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the baliot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
henefits for your policemen’s and firemen’s
fasnilies. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

INO SPECIFIC PLAN 18 PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen ond firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(T-mphasis added.)
Supporting Evidence:

e City’s RIN, Exh, F (Baliot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A”).

5. As adopied by the voters in 1963, the
San José City Charter states at Section

Undisputed;
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Except as hereinafter otherwise
provided, the Council shall provide, by

ordinanece or ordinances, for the ereation,

establishment and maintenance of a
retirement plan or plans for alt officers
and employees of the City. Such plan or
plans need not be the same for all
officers and cmployees. Subject to other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retiremeni plan or plans or adopt or
establish a new or differeni plan or
plans for all or any officers or
employees.”

Supporting Evidence:

& . RIN, Exh. G (1965 Charter)
(emphasis added).

However, Title of Section 1500 reads: “Duty to
Provide Refirement System.”

Supporting Evidencce:
e RIN, Exh. G (1965 Charter)

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:;

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Articlc II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance, ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement sysiem gr
systems, and to adopt or establish a new
or different plan or plans for all or any

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
[Existing Retirement Systems”

(Emphasis added)
* It reads, in its entirety:

Any and all retivement systent or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
nnder any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article II of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate fo supply such authorization as may be
necessary to validate any such retiremnent system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of’
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that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:

e RUN, Exh. G (1965 Chartcr)
(emphasis added).

officers or employees, it being the intent

the City af the time of adoption or amendment of
any such retirement system or systems. However,
subject 1o other provisions of this Article, the
Council shall at all times have the power and right
1o repeal or amend any such retirement sysfent or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section.

Emphiasis added)

Supporting Evidence:

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
‘o RIN, Exh. A,

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: {a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
s RIN,Exh A

Undisputed (although this is not the entirety of
section 602)

City Charter section 1500 states:
“Except as hereinafter otherwisc
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Objection: irrelevant; asked and answered
(substance of Section {500 addressed in previous
paragraph)
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Ommg Party’s Respouse and_

Supporting Evidence:
e RIJIN, Exh. A

10.

The City Council has enacied some
ordinances implementing Measure B.

Supporting Evidence:

¢ (urza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

Disputed: as is relevant to AFSCME’s case, the
City Council has only amended the
Municipal Code 1o remove the SRBR.

Supporting Evidence:
® Gurza Dec., Exhs. 54
® Allen Dec., 421

11,

In 2010, a Coalition of City unions
made a proposal to the City which

stated:

5.1.2. Additional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:

o Gurza Dec..§ 16-19, Exh. 2.

Objection: relevance and undue prejudice
e  Objections to Evidence 2-5
Additional Supporting Evidence:

® Allen Dec,, 15
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12, Other union proposals, including
proposals by the SIPOA and 1AFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension
liabilities,

Supporting Evidence:
e (urza Dec. §17, 18, Exhs. 3-6.

Objection: relevance and undue prejudice
¢ Objections to Evidence 2-5

Additional Supporting Evidence:

e Allen Dec., §15

13, For the period 2010-2011, the following
six unions agreed that their members
weould pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only 10 a 5.25%. one time
additional pension contribution):

* Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

» Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

s City Association of Management
Personnel (CAMP)

» International Brotherhood of
Electrical Workers, Local 332
(IBEW)

* International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the 11arris case)

» San Jos€ Police Ofticers Association
(plaintiff in the SJPOA case).

Supporting Evidence:

o  (urza Dec..§§ 6, 24, Exhs. 11,

15,17, 23,25,29.

Objection: relevance and undue prejudice
¢ Objections to Evidence 11, 12

Additional Supporting Evidence:

e Allen Dec., §15
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pposing Party’s Response and
Supporting Evidence

untons either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALDP).

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence;

¢  Gurza Dec. %25, Exhs. 9, 13,
32,33,

Objection: relevance and undue prejudice
s Objections to Evidence 11, 13
Additional Supporting Evidence:

e Allen Dec,, 15

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees® Retirement
Systemn will make additional retirement
contributions tn the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Fedcerated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees 1s to reduce
the City’s required pension retirement
contribution rate by a commensurate

Objection: refevance and undue prejudice

¢ Objections to Evidence 11, 14
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-'esponse and

730% of penSi.c.mabl'.é”coinpeliszit;on, as
illustrated below . . .

Supporting Evidence:
o Gurza Dec. 527, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employecs’
making an additional ene time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
o Gurza Dec.,§28, Exh, 11.

Objection: relevance and undue prejudice

Objections o Evidence 11, 15

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The partics understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” ({d. at Section
10.1.4})

Suppotrting Evidence:
e Gurza Dec. 527, Exh, 11

Objcction: relevance and undue prejudice

Objections to Bvidence 11, 14

18.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paymg
additional pension contributions “The
parties understand that in order to
‘implement this provision, an amendment
‘must be made to the Federated

Objection: relevance and undue prejudice

Objections to Evidence 11, 15
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disputed Material

Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

s Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintepance
Supervisory Personnel (AMSP)
{plaintiff Dapp is president)

o Cily Association of Management
Personnel (CAMP)

¢ International Brotherhood of -
Electrical Workers, Local 332
(IBEW)

o International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

o Guyza Dec. Y 6, 28, Exhs. 11,
15,17,23, 25, 29.

19. In 2011, the City reached agreements
with the following unions for their
members 1o accept an approximate 10%
wage reduction for the period 2011-
2012:

» Association of Engineers and
Architects {ALEA) (plaintiff Mukhar is
president),

» Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp 1s president)

+ City Association of Management
Personnel (CAMP)

Objection: relevance and undue prejudice

¢  Objections to Evidence 11, 16
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Supporting Evidence

¢ International Brotherhood of

Electrical Workers. Local 332
{IBEW)

¢ Inlernational Union of Operating

Engineers, Local No. 3 {representing
plaintiffs in the Harris case)

¢ San José Police Qfticers Association

{plaintiff in the SJIPOA case}.

¢ International Association of

Firefighters, Local 230,

Supporting Evidence:

o (Gurza Dec,, 530, Exhs.
10,12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

20,

In 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

Supporting Evidence:
¢ Gurza Dec., § 26, Exhs. 20, 28

Undisputed, but for clarification purposes:

» Effective September 18, 2011, CEO members
realized a 12.16% wage reduction

e Effective June 26, 2011, MEF members
realized a 12.01% wage reduction

Supporting Evidence:

. Gurza Dec., Exhs. 20, 28

21.

For Federated employees, the Municipal
Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city couneil or
by exccuted agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755)

Supporting Evidence:

¢ RIN, Exh C, (Municipal Code,
Chapter 3.28).

Undisputed

Note: this section was added to the Municipal
Code around June 2010 and became effective July
2010 '

Supporting Evidence:
® AFSCME RIN, Exh. ¥
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22. Under the Municipal Code for Police

and TFire Plan employees.

» Police and Fire Plan employees
not subject to intercst arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” {Municipal
Code 3.36.1525(A).) '
. Police and Fire Plan employces
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognrized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

s RIN, Exh. D, (Municipal Code,
Chapter 3.36).

Objection: retevance and undue prejudice

Objections to Evidence 24
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Issue 4B: San José Charter 615'12-A {Employec Retiree Healtheare Contributions)'

Therc are triable issues of material fact. Therefore, Defendants arc not entitied to

summary adjudication as a matter of law.

23. San José Charter Section 1512-A states:
“Exisling and new employees must
contribute a mintmum of 50% of the cost

of retiree heajthcare, including both
normal ¢ost and unfunded liabifities.”

Supporting Evidence:
s RIN, Exh. B.

Undisputed

Note: this section was added by Measure B

24. On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:
¢ RIN, Exh. E (California

Assembly Concurrent

~ Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputéd

25. TFormer San José Charler Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or fram time to time, by ordinance,
amend or otherwise change the

Disputed as incompletc (material terms missing):

“Anything in Section 78g of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
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retirement plan estabilshed by sald
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
cligible members of the police or fire
department of the City of San José ™ ..

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence;

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José 10 inciude
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X}

‘%d]d Secnon 78a or any retirement plan or
plans established pursnant (o said Section
78a, or adopt or establish a new or different
plan or plans {for eligible members of the
palice or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, }imitations, terms and other
provisions as the Couneil may deem proper;
provided, however, that:

(1} The Council shall not decrease any of said
benefits beiow those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:

» City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
inctude Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

26, The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! ltis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leave ail the technical details
up to your City Council. They have a

- staff to assist them including a very

Disputed as incomplete

The ballot argument in favor of Proposition A
also says;

“YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment Is te enable the City
Council to take legal steps to pravide survivor
benefits for your policemen’s and firemen’s
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capable City Attomén);..”

Supporting Evidence:

o RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to he submitted
1o the Electors of the City of
San losé , Aprii 12, 1960,
including “*Argument 1n Favor
of Proposition A™).

1e City’s RIN, Exh. F {Ballot Pamphlet for

farifies. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Couricil to adopt reasonable
survivor benefils, it is necessary to amend the
City Charfer. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reasoen is that the City Council should have
broad powers to investigate and decide on matters
tust like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

Emphasis added.)

Supporting Evidence:

Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, ineluding “Argument
in Favor of Proposition A™).

27. Asadopted by the voters in 1965, the

San Jos¢ City Charter states at Section
1500

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may ar any time, or from lime to time,
amend or ptherwise change any
relirement plan or plans or adopt or
establish a new or different plan or

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)
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Supporting Evidexice:

plans for all or any officers or
employees.”

Supporting Evidence:

® RN, Exh. G (1965 Charter}
(emphasis added).

. As adopted by the voters in 1965, the

San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, inctuding
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article IT of the San José
Municipat Code, are hereby confirmed,
validated and declared tegaily cffective
and shail continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeat or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or emptoyees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supperting Evidence:
e RIN, Exh. G (1965 Charter).

Disputed as incompiete

* The Title of Section 1503 is: “Centinnance of
Existing Retirement Systems”

(Emphasis added.)
* It reads, in its entircty:

Uny and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any taw or cotor of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article I of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City af the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at alt fimes have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, 11 being the intent that the foregoing
sections of this Arlicle shalt prevaijl over the
provisions of this Section,

(Emphasis added)
Supporting Evidenee:

o (ity’s RIN, Exh. G (1965 Charter}
(emphasis added).
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29.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIN, Exh. A,

Undisputed

30.

City Charter scction 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh A

Undisputed (although this is not the entirety of
Section 602)

31

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:

e RIN, Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous
paragraph)

32,

The City Council has enacted some
ordinances implemcnting Measure B.

Supporting Evidence:
o (urza Decl, Exhs, 54, 55

Disputed: as is relevant to AFSMCE’s case, the
City Counci! has only implement the
climination of the SRBR.

Supporting Evidence:
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(Federated, Police and Fire
Ordinances).

® Gurza Dec. Exhs 54
s Allen Dec., 121

33.

Municipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”™

Supperting Evidence:
o RIN, Exh. C.

Undisputed

Note: this section was added to the Municipal
Code around May 2011

Supporting Evidence:
® AFSCME RIN G

34,

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence:
e RIJIN, Exh. D.

Obiection: relevance and undue prejudice

Objections to Evidence 24

35.

In 2007, City staff submitted a
memorandun to the City Council,
attaching actuarial reports, conceming
the GASB standards for Other Post-

- Employment Benefits.

Supporting Evidence:

e  Gurza Dec,, 99 35-37, Exhs. 36,
37,38.

Undisputed

36.

‘Beginning in 2009, the City reached

agreement with the following City
unions for employees o make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare
cosis.

--Association of Building, Mechanical
and Elcetrical Inspectors (ABME]D),

Disputed

When MEF and CEQ reached an agreement in
© 2009 with respeet to funding of the ARC,
they did so in part because of the fellowing
attendant circumstances: a guaranteed salary
increase for the remaining year of the
contract, a healthy economy, and the healthy
{inancial situation of the City. At the time,
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——Assomatlon oi Engmeets and
Architects, [FPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Personne! (AMSP),

--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--Intemational Association of
Firefighters, Local 230;

--San José Police Officers Association.

Supporting Evidence:

e (urza Dec. 39, Exhs. 21, 39,
40,41,

AFSCME was unaware of the

approximately 20% reduction in staffing and
drastic reductions to compensation (reduced
pay, increased health benefit cost, etc.) that
the City would affect in the future, The
effect of these changes made & material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009. At the time, AFSCME was unaware
of the City’s future plans to design Measure
B and put it to the voters. Asaresult of
these intervening events, the 2009
agreement was pever fully implemented by
the City and, indeed, key provisions have
not been abandoned by the parties. [t is
AFSCME's position that the parties are 1o
longer operating under the agrcement, if
they ever were.

Supporting Evidence:
e Allen Decl, 117; Doonan Decl. § 78.

37.

The City’s agreement with AEA stated:

The City and Employee Organization
agrec (o transition from the current
partial pre-funding of retiree medical
and dental healthcare benefits (referred
10 as the “policy method’) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plans (“Plan™). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s witial unfundced retiree
healtheare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funpding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical beneflts
shall be made by the City and members
in the ratio of one-{o-one. Contributions

Objection: relevance and undue prejudice

Objections to Evidence 18

statement
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for retirec dental benefits shall be made
by the City and members in the ratio of
eight-lo-three. . . . . The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

o (urza Dec. § 32 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but: “{B]y
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.38C¢ (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

»  Gurza Decl,, Y 41, Exh. 39,
AEA, §12.3.

Objection: relevance and undue prejudice

Objections to Evidence 19

39.

The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Enginecrs and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEP);
Confidential Emplovees Association.

Undisputed
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AFSCME Local 101 (CEO).

Supporting Evidence:

e Gurza Dce., § 43, Exhs. 39, 40,
41.

40.

The STPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:

o Gurza Dec., Y 44, Exhs.
21 [Firefighters], Exh.
41[SIPOA].

Objection: relevance and undue prejudice

Objections to Evidence 22, 23

41.

In a Last, Best and Final Offer, the City
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the full ARC.

Supporting Evidence:

e Gurza Dec., 143, Exh. 42, 43

Objection: relevance and undue prejudice

Objections to Evidence 20, 21
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Issue 4C:_San José_Charter §1511-A (Supplemental Retiree Benefit Reserve)

There is no triable issue as to any material fact and Defendants are entitled to summary
adjudication as a matter of law that San José Charter Section 1511-A is not a violation of
pramissory or equitable estoppel and does not breach any duty by Defendants to Plaintiff, The
Supplemental Retiree Benefit Reserve was a discretionary benefit. Plaintiffs have no right to

continuation of or payments from the SRBR.

42, Section 1511-A (“Supplemental Undisputed
Payments to Retirces™) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemenial
payments to retirecs in addition to the
benefits authorized herein shall not be
funded from plan assets.

Supporting Evidence:
s RIN, Exh. B.

43, On or around April 12, 1960, the voters Undisputed
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution Ne. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Pawers of Council Respecting
Retiremnent™) of Article X).
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44. Tormer San José Charter Section 78b
slated:
“Anything in Section 782 of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursvant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Counecil may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (Califernia
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Disputed as incomplete (material terms missing):

“Anything in Section 78a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans established pursuant t¢ said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire depariment of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council skall not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any riglts
to which he would be entitled under Section
78a....7”

(Emphasis added.)

Supporting Evidence;

e City’s RIN, Exh. E (Catifornia Assembly
Concurrent Resolution No. 17, adopted in

- Assembly January 18, 1961, approving
amendment of Charter of San José fo
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

45, The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES

Disputed as incomplete

The ballot argument in favor of Proposition A
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DISCRETIONARY POWERS TO THE
CITY COUNCIL! 1t is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including & very
capable City Attorney.”

Supporting Evidence:

e RJN, Exh. ¥ (Ballot Pamphlet
for Charter Amendment —
Proposition A, 1o be submitted
1o the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
parpose of this amendment is to enable the City
Council to take legal steps fo provide survivor.
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost ali other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NQO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Councii should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firenen have confidence that the
City Council will enaci fuir and reasonable
provisions.”

(Emphasis added.)
Su_pporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendirient - Proposition A, t0 be
submitted to the Electors of the City of San
José |, April 12, 1960, including “Argument
in Favor of Proposition A”).

46. As adopted by the volers in 1965, the
San José City Charter stales at Section
1500Q;

Except as hereinafler otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

Undisputed
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plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
mdy at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

& RIN, Exh. G {1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1963, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employces of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article 11 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for al} or any
officers or employees, it being the intent
that the forcgoing sections of this Article
shall prevail over the provisions of this
Section.”

Disputed as incomplete

* The Title of Section 1503 is: “Coniinuance of
Fxisting Retirement Systenms”

(Erphasis added)
* It reads, in its entirety:

Any and all retivement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employecs of the City, adopted
under any taw or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article I of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
lany such retirement sysiem or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plau or plans for all or any officers or
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Supporting Evidence:
o RIN, Exh. G (1965 Chartcr).

emp]oyccs it bemg thc mtem that the foregoing
sections of this Article shall prevail over the
provisions of this Section.

(Emphasis added)
Supporting Evidence:
o City’s RIN, Exh. G {1965 Charter)

43.

Section 902 of the San Jose City Charter
stales: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
s RIN, Exh. A.

Undisputed

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: {a} Those acts required by
speeific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN,Exh A

Undisputed (although this is not the entirety of
Section 602}

50.

City Charter section 1500 states:
“Except as hereinafter otherwisc
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN,Exh A

Objection: irrclevant; asked and answered
(substance of Scction 1500 addressed in
previous paragraph)

31.

The City Council has enacted some
ordinances implementing Measure B.

Disputed: as is relevant to AFSMCE’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.,
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Supporting Evidence:

e (urza Decl, Exhs. 534, 55
(Federated, Police and Fire
Ordinances).

Supporting Evidence:

¢ (Gurza Dec., Exhs. 54
® Allen Dec,, 21

52. For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): *“Upon the request of the
city cousicil or on its own motion, the
board may make recommendations o
the city council regarding distribution, if
any, of the sypplemcental retirce benefit
reserve” to retirces and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
bencfit reserve to said persons.”

Supperting Evidence:
o RIN, Exh.C.

Disputed as incomplete

Full text:

“Upon the request of the city council of on s
own motion, the board may make
recommendations 1o the city council
regarding the distribution, if any, of the
supplemental retiree beneflt reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental bencfit reserve to said
persons.”

(Emphasis added.)}

Supperting Evidence:
e City’s RIN, Exh. C

53. Beginning in 2010, City Council
resolutions suspended distribution af
SRIBR funds from the Federated
retirement plan far the fiscal years 2010-
2011, 2011-2012, and 2012-2013.

Suppurting Evidence:
e RIN, Exhs.L M, N

Disputed: cited sources only demonsirate
suspended distributions in fiscal years 2010-
20117 (City RIN, Exh. L) and 2012-2013
(City RIN, Exh. M)

54. For the Police and Fire Retirement
Systen, Municipal Code §3.36.580¢(1D)(5)

-..gtated: “Upgn the approval of the

Objection: irrelevant and unduly prejudicial
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methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evidence:
o RIN, Exh.D.

Objections to evidence 24

55. In 2002, the City Council adopted

Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
& RIN. Exh.N.

Objection: irrelevant and unduly prejudicial

Objections to evidence 25

56. Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...
(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
o RIN, Exh D.

Objection: irrclevant and unduly prejudicial

(Objections to evidence 24

57. 1n 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Couneil authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
retirement funds were fuily funded.

Supporting Evidence:
¢ RIN, Exh. O [November 22,
1985 Letter from Coates,

Herfurth & England, to Edward
F. Overton, Retirement and

Benefits Administrator, re:

Undisputed as to Federated City Employees’
Retirement System
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Exh 59 | Actuarial Valuation
Report, City of San José Police
and Fire Departinent Retirement
Plan, as of June 30, 2012, at p.

5 (showing plan overfunded at
114.8% as of Junc 30, 2001}

58. In 2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilitics.

Supperting Evidence:

Gurza Dec., 1 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

Undisputed as ta Federated City Employees’
Retirement System

. In 2011, und 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR.

Supporting Evidence:

Gurza Dec., Exhs. 44, 45, 46, 47,
48.

3

Retirement System
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CITY OF SAN JOSE *S CROSS-COMPLAINT FOR DECLARATORY RELIEF.

5. Impairment of Contract, United States Constitution, Article I, Section 10,

City’s first cause of action

Issue SA: San José Charter §1506-A (Employee Additional Pension Contributions)

There are triable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a matter of law.

(a)

(b)

()

(d)

Section 1506-A (“Current Employees™}
of Measure B states:

“Current Employees™ means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
desertbed herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up to a
maximumn of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardiess of whether the VEP has been
implemented. If the VEP has not heen
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through

Undisputed
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{e)

additional empioyée contributions for

Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same mamner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroil deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposi in the same manner as any
other employee contributions.

Supporting Evidence:

®  Defendant’s Request for
Judicial Notice (“RIN™), Exh.
B3, pp. 4-5 (“Measure B™).

On or around Aprit 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78D,

Supporting Evidence:

e RIN, Exh. E {California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José 1o include
Section 78b (“Discretionary
Powers of Council Respecting

“Retirement™) of Article X).

Undisputed

122 CASE NO. 1-12-CV-225926

SEPARATL-‘. STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

g ‘Oppaosing Party’s espﬂll
* Supporting Evidene

-
J.

Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
1o the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
ptans established pursuant to said
Sectton 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Counci} may deem proper and
subject to such conditions, restrictions,
fimitations, terms and other provisions

- as the Council may deem proper;...”

Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to inciude
Section 78b (“Discretionary
Powers of Counci! Respecting
Retirement™) of Article X).

Disputed as incomplete (material terms missing):

“Anything in Scction 78a of the Charter to
the contrary notwithstanding, the Councif in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement pian established by
said Section 78a or any retirement plan or
plans cstablished pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
potice or fire depariment of the City of San
Tosé, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits anthorized or
required by the provisions of said Section
89a™ ... “all as the Council may deem
proper and subject to such conditions,
restrictions, Hmitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makcs mandatory, nor otherwise deprive
any member of any such plan of any righis
to which he would be entitled under Section
78a....”

(Emphasts added.)

Supporting Evidence:

e City’s RIN, Exh. E (California Assembty
Concutrent Resolution No. 17, adopted in
Assembly January {8, 1961, approving
amcndment of Charter of San José 1o
include Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X).

4,

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES

Disputed as incomplete

The ballot argument in favor of Proposition A
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CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problemns and deciding how to sclve
themn. {§] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

o RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

also says:

" YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
Lhe baliot by the City Councit at the request of the
members of your police and fire departments. The
purpose of this amendnient is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
families. San Josc Policemen and Fireinen do not
have Social Securily or any other survivor
benefits of any kind, Almost all other cities
provide survivor benefits,

SURVIVOR BENEFITS ARIZ PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to aliow the City Counncil fo adopt reasonable
wurvivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason 1s that the City Councif should have
broad powers to investigate and decide on matters
just like this. A second reason is that the
policemmen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

{Emphasis added.)
Supporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphicet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “*Argument
in Favor of Proposition A”).

As adopied by the voters in 1965, the
San José City Charter states at Scction
1500:

Except as hereinafter otherwise
provided, the Counci! shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

Undisputed;

Flowever, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence;
o RIN, Exh. G (1965 Charter)
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plans need not be the same for all
officers and employees. Subject to other
provisians of this Article, the Council
may af any time, or from fime ta time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plany for all or any officers or
employees.”

Supporting Evidence:

¢ RIN, Exh. G (1965 Charter)
(emphasis added).

As adopted by the voters in 1963, the
Sant José City Charter states at Section
1503: :

Any and all retirernent system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article I of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, rthe Council shall at all times
have the power and right 1o repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for ail or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

¥ 1t reads, m its entirety:

Disputed as incomplcte

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems™

(Emphasis added)

Any and ail retirement system or systems, existing
1pon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts I, 2 and 4 of Chapter 9 of Article II of the
San Jose Municipal Cede, are hereby confirmed,
validated and declared legally effective and shall
continue until otlterwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Joese or by the people of
the City af the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right

to repeal or amend any such retirement system or
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Supperting Evidence:

*  RIN, Exh. G (1965 Charter)
(emphasis added).

systents, and Lo adopt or establish a new or
different plan or plans for all or any officers or
cmployees, it being the intent that the foregoing
scctions of this Article shall prevail over the
provisions of this Section.

(Emphasis added)
Supporting Evidence:
s City’s RIN, Exh. G (1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of ail City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supperting Evidence:
e RIN, Exh. A.

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specifie provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh. A

Undisputed (although this is not the entirety of
section 602)

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinanees, for the creation,
cstablishment and maintenance of a
retirement plan or plans for all officers
and empleyecs of the City.”

Supporting Evidence:
e RIN Exh A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)
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4 10. The City Council has enacted some Disputed: as is relevant io AFSCME’s casc, the
ordinances implementing Measure B. City Council has only amended the
5 Municipal Code to remove the SRBR.
6 Supporting Evidence: | Supporting Evidencg:
. e (urza Decl, Exhs. 54, 55 ® Gurza Dec., Exhs. 54
(Federated, Police and Fire ¢ Allen Dec., 21
8 Ordinances). '
? i1 In 2016, a Coaliti fCi i
. n ,» a Coalition of City unions o ST
0 ~ made a proposal to the City which Objection: rel§:vance and undue prejudice
stated: *  Objections to Evidence 2-5
1) : - X . .
5.1.2. Additional Retirement lAdditional Supporting Evidence:
12 Contribution. o Allen Dec., 715
13 Effective June 27, 2010 through
June 28,2011, all employees
14 wit] make additional retirement
contributions in an amount
15 equivalent to 10% of total
compensation effective June 27,
16 2010. The amounts so
contributed will be applied to
17 subsidize and thus reduce the
prior service contributions that
18 the City would otherwise be
required to make. The parties
19 specifically understand that this
agreement neither alters nor
20 conflicts with the City Charter
Section 1505(c) because under
21 this agreement, employees will
be subsidizing the City’s
22 Section 1565(c) required
contribution.
23
24 Supporting Evidence:
25 ¢  Gurza Dec. 7 16-19, Exh. 2.
26 — o
27 |l 12, Other union proposals, including Objection: relevance and undue prejudice
proposals by the SIPOA and IAFF, also ¢  Objections to Evidence 2-5
28 proposed that employees would pay
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additional pension contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence:

e (Gurza Dec, 917, 18, Exhs. 3-6.

Additional Supporting Evidence:

¢ Allen Dec,, 15

13. For the period 2010-2011, the following
six unions agreed that their members
wouid pay additional ongoing and one
tme employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

» Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

s Agssociation of Maintenance
Supervisory Personncl (AMSP)
(plaintiff Dapp is president)

+ City Association of Management
Personnel (CAMP)

» International Brotherhood of
Electrical Workers, Loeal 332
(1BEW) :

e International Union of Operating
Engineers, Local No. 3 (representing
plaimtiffs in the Harris case)

+ San Jos¢ Police Officers Association
(plaintGff in the SIPOA case).

Suppaorting Evidence:

e Gurza Dec.,|Y 6, 24, Exhs. 11,
15,17,23, 25,29.

Objection: rclevance and undue prejudice
¢+  Objections to Evidence 11, 12
Additional Supporting Evidence:

® Allen Dec., 15

unjons either agreed to a wage reduction
or the City imposed a wage reduction:

Objection: relevance and undue prejudice

*  Objections to Evidence 11, 13

Additional Supporting Evidence:
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--Association of Building, Mechanicat
and Electric Inspectors (ABME])
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional Employees (Unit 99}, and
other unrepresented employees.

Supporting Evidence:

o  (urza Dec Y25, Exhs. 9, 13,
32, 33.

o Allen Dec., 415

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement

Contributions. Effective June 27, 2010,

all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the reguiar
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additionai
employee retirement contribution would
be in addition to the employce retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retireinent
contribution by employees is 10 reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
lusirated below . . . '

Objection: relevance and undue prejudice

¢  Objections to Evidence 11, 14
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Supporting Evidence:
e  Gurza Dec. 527, Exh, 11

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
te reduce the contributions that the City
would otherwise be required to make
during that time peried for the pension
unfunded liabihity....” (Section 10.1.2)

Supporting Evidence:
e Gurza Dec. 528, Exh, 11.

Objcetion: relevance and undue prejudice

*»  Objections to Evidence 11, 15

17. The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employces’
Retirement System that reguires an
ordinance amending the San Jose
Munieipal Code.” (Id. at Section
10.1.4))

Supporting Evidence:
e  Gurza Dec. 527, Exh, 11

Objection: relevance and undue prejudice

*  Objections to Evidence 11, 14

18. The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that 1n order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirerent System that
requires an ordinance amending the San

Jose Municipal Code” or “The narties

Objection: relevance and undue prejudice

*  Objections to Evidence 11, 15
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understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that reguires an
ordinance amending the san Jose
Municipal Code.”

s  Association of Engincers and

Arxchitects (AEA) (plaintiff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

o City Association of Management

Personnel {(CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

* International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)}

s San José Police Officers Association
(plaintiff in the STPOA case).

Supporting Evidence:

e GurzaDec. Y6, 28, Exhs. 11,
15,17, 23,25,29,

19,

In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:

* Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintenance
Supervisory Personnel (AMSP)
{plaintiff Dapp 1s president)

» Cily Association of Management
Personnel (CAMP)

s International Brotbherhood of

Objection: relevance and undue prejudice

e  Objections to Evidence 11, 16
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- (IBEW)

¢ Intemational Union of Operating
Engineers, Local No. 3 {representing
plaintitts in the Harris case)

¢ San José Police Officers Assaciation
{plaintiff in the SJIPOA case).

» Iniernational Assectiation of
Firefighters, Local 230;

Supporting Evidence:

& (Gurza Dec., 430, Exhs,
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30, 31, 34.

20, in 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

Supporting Evidence:
e (urza Dec., 9 26, Exhs. 20, 28

Undisputed, but for clarification purposes:

realized a 12.16% wage reduction

s Effective June 26, 2011, MEF members
realized a 12.01% wage reduction

Supporting Evidence:
'Y Gurza Dec., Exhs. 20, 28

e Effective September 18, 2011, CEO members

21, For Federated employees, the Municipal

Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755) '

Supporting Evidence:

o RIN, Exh, C, (Municipal Code,
Chapter 3.28).

Undisputed
[Note: this section was added to the Municipal

2010

Supperting Evidence;

e AFSCME RJIN, Exh. I

132
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CASE NO. [-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION




: - Opposing Party’s R
2 tyanddupportmg byidence - “Supporting Eyid
3 22 Unde}: the Municipal Code for Police Objection: relevance and undue prejudice
and Fire Plan employees.
4 _ Objcctions to Evidence 24
. Policc and Fire Plan employees
5 not subject to intercst arbitration, “shall
make such additional retirement
6 contributions as may be required by
7 resofution adopted by the city council or
by executed agreement with a
[ recognized bargaming umt.” (Municipal
Code 3.36.1525(A).)
9 . Police and Fire Plan employees
10 subject to inferest arbitration, “shall
make such additional retirement
1 contributions for fiscal years 2010-2011
as may be required by executed
12 agreement with a recognized bargaining
unit or binding order of arbitration.”
13 (Municipal Code 3.36.1525(B}.}
14 Supporting Evidence:
5 ¢ RIN, Exh. D, (Municipal Code,
Chapter 3.36).
16
17
18
19
20
21
22
23
24
25
26
27
28
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Issue 5B: San José Charter §1512-A (Employee Retiree Healthcare Coht_ributions)

There are triablc issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

“Existing and new employces must
contribute a mintmum of 50% of the cost
of retiree healtheare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
¢ RIN, Exh. B.

Undisputed

Note: this section was added by Measure B

24,

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

. Supporting Evidcnce:

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution No, 17, adopted in
Assembiy January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Diseretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputed

25,

Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to ttme, by ordinance,
amend or otherwise change the

Disputed as incomplete (material terms missing):

“Anything in Section 78a of the Charter to
the contrary notwithstanding, the Couneil in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwisel
change the retirement plan established byl
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retirement plan established by said
Section 78a or any retirement plan or
plans estabiished pursuant to said
Seetion 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ™ ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

* RJN, Exh, E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José 1o include
Seetion 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

plans established pursuant 1o said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefitg
for members of any such plan or plans in
excess of those benefits authorized on
required by the provisions of said Section
89a” ... “all as the Council may deem
~proper and subject 10 such eonditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said,
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:

¢ City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopied in
Assembly January 18, 1961, approving
amendment of Charter of San José to
inciude Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X),

26. The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good
government to allow the City Counci! to
be responsible for investigating
problems and deciding how 1o solve
them. [f] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including avery

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
IPROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
prrpose of this amendment is to enable the City
Council to take legal steps to provide survivor

benefits for your policemen’s and firemen’s’
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capéble City Atlomcy.”l T

Supporting Fvidence:

& [N, Exh. F (Ballot Pamphlet
for Charter Ameadment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

farntifies, San Jose Policemen and Firemen do not
have Social Sccurity or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! 7n order
ta alfow the City Council to adopt reasonable
vurvivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECI¥FIC PLAN IS PROPOSED IN THIS |
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. A second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisians.”

(Emphasis added.)
Supporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment - Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A™).

27. As adopted by the voters in 1965, the

San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintcnance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or front time {o lime,
amend or otherwise change any
retirement plan or plans or adopt or

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)

establish a new or differemi plan or
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plans for all or any officers or
employees.”

Supporting Evidence:

& RIN, Exh. G (1965 Charter)
{emphasis added).

28.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article It of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeat or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for alf or any
officers or employees, it being the intent
that the foregomg sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
o RIN, Exh. G (1965 Charter).

Disputed as incomplete

¥ The Title of Section 1503 is: “Continuance of
Existing Retirement Systems”

(Emphasis added)
* It reads, in its entirety:

Uny and all retivement system or systems, existing
upon adoption of this Charter, for the retivement
of officers or employees of the City, adopted
under any faw or color of any law, including but
not fimited to those retirement systems estabiished
by Parts 1, 2 and 4 of Chapter 9 of Article IT of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
contiue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
nceessary to vatidate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at al} times have the power and right
lo repeal or amend any such retirement system or
systems, and 10 adopt or establish a new or
diftferent plan or plans for all or any officers or
cmpioyees, it being the intent that the foregoing
sections of this Article shall prevail over the
provisions of this Section.

(Emphasis added)

Supporting Evidence:

& City’s RIN, Exh. G (1965 Charter)
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Section 902 of the San Jose Clty Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Exh A.

Undisputed

30.

City Charter section 602 states: ““I'he
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:

e RIN,Exh A

Undisputed (although this is not the entirety of
Section 602)

31,

City Charter section 1500 states:
“Except as hercinafter otherwise
provided, the Council shatl provide, by

ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
s RIN, Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)

32,

The City Council has cnacted some
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54,55
(Tederated, Police and Fire
Ordinances).

Disputed: as is relevant to AFSMCE’s case, the
City Council has only implement the
elimnation of the SRBR.

Supporting Evidence:
s Gurza Dec., Exhs. 54
& Allen Dec., §21
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. - .. .: Suppoﬁing

33.

Municipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.™

Supporting Evidence;
& RIN, Exh. C.

Undisputed

Note: this section was added to the Municipal
Code around May 2011

Supporting vidence:
o AFSCME RIN G

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence:
e RIN, Exh. D,

Obiection: refevance and undue prejudice

Objections to Evidence 24

35.

In 2007, City statf submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

Supporting Evidence:

e  Gurza Dec., §§ 35-37, Exhs. 36,
37, 38.

Undisputed

36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each year, to fund up {a 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
~-Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43},

Disputed
When MEF and CEO reached an agreement in

2009 with respect to funding of the ARC,
they did so in part because of the following

attendant circumstances: a guaranteeg salary

increase for the remaining year of the

- contract, a healthy economy, and the healthy

financial situation of the City. At the time,
AFSCME was unaware of the

approximately 20% reduction in staffing and
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--Assoctation of Maintenance

Supervisory Personnel (AMSP),

--City Assoctation of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Emplayees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);,
~International Assaciation of
Firefighters, Local 230;

--9an José Police Officers Association.

Supporting Evidence:

e  Gurza Dec. 439, Exhs, 21, 39,
40, 41.

{ Supporting Evidence:

drastic reductions to compensation (reduced
pay. increased heaith benefit cost, etc.) that
the City would affect in the future. The
cffect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active cmployees under the
2009, At the time, AFSCME was unaware
of the City’s future plans to design Measure
B and put it to the volers, As a result of
these intervening events, the 2009
agreement was never fully implemcnted by
the City and, indeed, key provisions have
not been abandoned by the parties. It is
AFSCME's position that the parties are no
lenger operating under the agreement, if
they ever were.

¢ Allen Decl, |17; Doonan Decl. § 78.

37.

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medieat
and dental healtheare benefits (referred
t0 as the “policy method’} to prefunding
of the full Annual Required
Contribution (ARC) f[or the retiree
healthcare plan (*Plan”). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years begimning June 28, 2009,
The Plan’s initial unfunded retiree
healthcare lability shall be fulty
amottized over a thirty year period so
that it shall be paid by June 30, 2039
{closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratic currently provided under Section
3.28.380{C)(1) and {3) of the San José
Municipal Code. Specifically,
contributions for retirec medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
ewht-to-three. . . ., The Municipal Code

Objection: relevance and undue prejudice
Objections to Evidence 18

Disputed: City’s cited sourced do not support its
statement
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and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

s (Gurza Dec. 32 Exh. 40, AEA,
Sectton 12.1,

38.

The AEA agreement further stated:

Tlhe payments of the full ARC were to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C} (1)
and (3) of the San José Municipal
Code.”

Supgo_rting Evidence:

o Guiza Decl., { 41, Exh. 39,
AEA, §12.3.

Objection: relevance and undue prejudice

Objecctions to Evidence 19

39.

The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially simifar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel {AMSPF}, City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFTSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

Supporting Evidence:

Undisputed
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o  (Gurza Dec., 943, Exhs. 39, 40,
41.

40. The SIPOA and Firefighters agreements

‘Supporting Evidence:

on payment of the ARC cap the Objection: relevance and undue prejudice

contribution towards paying the full Obiections to Evidence 22, 23
ARC at 10% of pensionable pay and ’
provide for meet and confer and dispute
resolution procedures for amounts over
that pereentage.

¢  (Gurza Dec., § 44, Exhs.
21[Firefighters], Exh.
41[SIPOA].

4].

In a Last, Best and Final Offer, the City Objection: relevance and undue prejudice
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the full ARC.

Objections to Evidence 20, 21

Supporting Evidence:

e Gurza Dec., 43, Exh. 42, 43
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Issue 5C: San José Charter §1511-A (Supnle_rpentgj- Retiree Benefit Reserve)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

42, Section 1511-A (“Supplemental Undisputed
Payments to Retirees™) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shalt be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shali not be
funded from plan assets.

Supporting Evidence:
& RIN, Exh. B.

43. Onor around April 12, 1960, (he voters Undisputed
ratified Proposition A, which amended
the San José Charter to include Section
78h.

Supporting Evidence:

& RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendinent of
Charter of San José to include
Section 78k (“Discretionary
Powers of Council Respecting
Retirement”) of Article X}.

44, Former San José Charter Section 78b Disputed as incomplete (material terms missing):
stated:

“Anything in Section 78a of the Charter “Anything in Scction 782 of the Charter to

1o the contrary notwithstanding, the
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Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a. or adopt or established a
new or different plan or plans for
cligible members of the police or fire
department of the City of San José ™ ...
“all as the Council may deem proper and
subjcct to such conditions, resirictions,
limitations, tenns and other provisions
as the Council inay deem proper;..."”

Supportineg Evidence:

& RN, Exh. E {California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charler of San José¢ to include
Section 78b (“Discretionary
Pawers of Council Respecting
Retirement™) of Article X).

its discretion may at any time, or from time
to time, by ordinance, amend or otherwise |
change the retircment plan established by
said Section 78a or any retircment plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Counci! shall not decrease any of said
benefits betow those which Section 78a
makes mandatory, sor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Suppeorting Evidence:

e City’s RIN, Exh. E (California Assembly
Concurrent Resotution No. 17, adopied in
Assembly January 18, 1961, approving
amendmenl of Charter of S8an José to
include Section 78b (“Discretionary Powers

of Council Respecting Retirement™) of
Article X).

45. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It:is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YQUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the

1
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" on osmg}?art},s
' Supporting en

them. [§] THIS A
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

¢ RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument i Favor
of Proposition A™).

members of youf pol:ce and fire departments. The

purpose of this amendment is to enable the City
Council to take legal steps to provide survivar
benefits for your policemen’s and firemen’s
farnifies, San Jose Policemen and Firemen do not
have Soctal Security or any other survivor
Lienefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHBARTER! In order
io allow the City Council to adop!t reosonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Couneil.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Fvidence:

¢ City’s RIN, Exh, F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José |, April 12, 1960, including “ Argument
in Favor of Proposition A™).

46. Asadopted by the voters in 1965, the

San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Counctl shall provide, by
ordinanece or ordinances, for the creation,
establishment and maintenance of g
retirement plan or plans for all oflicers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council

Undisputed
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may at any time, or from time (o lime,

amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for ali or any officers or
employees.”

Supporting Evidence:

o RJN, Exh. G (1965 Charter)
{emphasis added).

47.

As adopted by the voters in 1963, the
San José City Charter states al Section
1503:

Any and all retirement systein or
systems, existing upon adoption of this
Charter, for the retirement of officers or
empioyees of the City, adopted under
any law or color of any law, including
but not limited to these retireiment
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue unti] otherwise
provided by ordinance. ... However,
subject 1o other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it heing the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supperting Evidence:
¢ RIN, Exh. G (1965 Charter).

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
[Existing Retirement Systems”

{Emphasis added)
* Tt reads, in its entirety:

Uny and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any faw or color of any law, including but
not limited to those retirement sysiems established
by Parts 1, 2 and 4 of Chapter 9 of Article II of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shaii
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Chatter of the City of San Jose or by the people of?
the City af the time of adoption or amendment of
lany such retirement system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregomg
sections of this Article shall prevail over the
provisions of this Section,

146 CASE NO. 1-12-.CV-225526

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




11
12
13
14
15

17
18
19
20
21
22
23
24

26
27
28

Emphasis added)
Supporting Evidence:
e City’s RIN, Exh. G (1965 Charter)

48.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appomntive officers and cmployees,
except as otherwise provide i this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RJIN, Exh. A.

Undisputed

49,

City Charter section 602 states: “The
following acts of the Council shall he by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance,”

Supporting Fvidence:
e RIN, Exh A

Undisputed (although this is not the entirety of
Section 602)

50.

City Charter section 1500 states:
“Except as hercinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supperting Evidence:
e RIN, Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addrcssed in
previous paragraph)

51,

The City Council has enacted some
ordinances implementing Measure B.

Supporting Kvidence:
& Gurza Decl, Exha. 54, 55

Dhisputed: as is relevant to AFSMCE’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supporting Evidence:
 Gurza Dec., Exh. 54
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Ordinances).

® Allen Dec., §21

52. For the Federated Rctirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own nmotion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve ta said persons.”

Supporting Evidence:
» RIN, Exh. C.

Disputed as incomplete
Full text:

“Upon the request of the city council or on its
own motion, the board may make
recommendations to the city councii
regarding the distribution, if any, of the
supplemental retiree benefit reserve 10
retired membcrs, survivors of members, and
survivors of retired members. The city
cauncil, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental benefit reserve to said
persans.” '

(Jxmphasis added.)

Supporting Evidence:
s City’s RIN, Exh. C

53. Beginning in 2010, City Coungil
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years 2010-
2011, 2011-2012, and 2012-2013.

Supporting Evidence;
o RIN, Exhs.L,M, N

Disputed: cited sources only demonstrate
suspended distributions in fiscal years 2010-
2011 (City RIN, Exh. L) and 2012-2013
(City RIN, Exh. M)

54. For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Counctii, the
Board shall make disfributions in
accordance with such methodology”

Objection: irrelevant and unduly prejudicial

Objections to evidence 24
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Supporting Evidence:

e RIN, Exh. D.

55.

In 2002, the City Counci! adopted
Resolution Neo. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
s RIN., Exh.N.

Objection: irrclevant and unduly prejudicial

Objections to evidence 25

56.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2611, 2012 or
during calendar year 2013 ...”
{Municipal Code section 3.36.580(D)2)

Supporting Evidence:
¢ RIN., Exh D.

Objection: irrelevant and unduy prejudicial

Objections 1o evidence 24

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
retirement funds were fully funded.

Supporting Evidence:

e RIN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
F. Overton, Retirement and
Benelfits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement

Undisputed as to Federated City Employees®
Retirement System
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5 (showing plan overfunded at
114.8% as of June 30, 2001]

58, In 2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

Gurza Dec., § 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 3, tables
showing unfunded pension
liabilities]

Undisputed as to Federated City Enployees’
Retirement System

59.

In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year —as
defined in the Municipal Code — to fund
the SKBR.

Supporting Evidence:

Gurza Dec., Exhs. 44, 45, 46,47,
48,

K

Undisputed as to Federated City Employees
Retirement System
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6. Unconstitutional Taking Of Private Property, United States"d;li's-t"itution, g
And 14"® Amendments. '

City’s second cause of action

Issue 6A: San José Charter §1506-A (Emplovee Additional Pension Contributions)

There are triable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a matter of law,

1. Section 1506-A (“Current Employees™) Undisputed
of Measure B states:

(a) “Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
{Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program (“VEP.”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, uptoa
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that say
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits.

{c) The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. 1fthe VEP has not been
implemented or any reason, the
compensation adjustments shall apply to

- all Current Employees.

(d) The compensation adjustment through
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" Opposing Party’s Responscand

(e)

additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend tbese additional
paymenis to be made on a pre-tax basis
through payroli deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contiibutions
shal] be subject to withdrawal, return
and redeposit in the same manner as any
othet empioyee contributions.

Supporting Evidence:
¢ Defendant’s Request for
Judicial Notice (“RIN™}, Exh.
B, pp. 4-5 (“Measure B™).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence;

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assemnbly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™} of Article X}.

Undisputed
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3. Former San José Charter Section 78b
stated:

“*Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwisc change the
retirement plan cstablished by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ”

“all as the Council may deemn proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent _
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Councii Respecting
Retirement™) of Article X).

Disputed as incomplete (material terms mlssmg)
In relevant part, the section read:

“Anything in Section 78a of the Charter to
* the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, {or the purpose of providing bencfits
for miembers of any such plan or plans in
excess of those henefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subjcct to such conditions,
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, #or otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:

o City’s RIN, Exh. E (California Assembly
Concurrent Resoljution No. 17, adopted in
Assembly January 18, 1961, approving
aimendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Counci] Respecting Retirement™) of
Article X).

4,  The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

Disputed as incomplete (material terms missing).
The ballot argument in favor of Proposition
A also says:

The ballot argument in favor of Proposition A
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be responsible for mvestigating
problems and deciding how to solve
them. {f] THIS AMENDMENT IS
SIMPLE! Lcave all the fechnical details
up to your City Council. They have a
staff to assist them including a very
capable City Attormey.”

Supporting Evidence:

e RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
purpose of this amendment is to enable the Cify
Council to take legal steps to provide strvivar
henefits for your policemen’s and firemen’s
famnilies. San Jose Policemen and IFiremen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefils.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council to ndapt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Counci} should have
broad powers to investigate and decide on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

{Emphasis added.)

Supporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A™).

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

Undisputed;

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)
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~and employees of the City. Such plan or

plans need not be the samic for all
officers and employees. Subject to other
provisions of this Article, the Council
may af any time, or from time 1o time,
amend or otherwise change any
retivement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
emplovees.”

Supporting Evidence:

e RIN, lixh. G {1965 Charter)
{emphasis added).

As adopted by the voters in 1965, the
San Jose City Charter states at Seclion
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any Jaw, including
but net limited to those retirement
systems established by Parts ], 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shail continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall al ali times
have the power and right to repeal or
amend any such retirement system or
systems, and 1o adopt or establish a new
or different plan or plars for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail aver the provisions of this
Section.”

Disputed as incomplete

* The Title of Section 1503 1s: “Continnance of
Existing Retirement Systems” '

(Emphasis added)
* It reads, in its entirety:

Any and all vetivement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited 1o those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article Il of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally eflective and shali
continue unti} otherwisc provided by ordinance,
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retirement systern ar systems. However,
subject to other provisians of this Article, the
Council shall at ali times have the power and right

to repeal or amend any such retirement system or
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Supporting Lvidence:

e RIN, Exh. G (1965 Charter)
(ctmphasis added).

systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
scetions of this Article shall prevail over the
provisions of this Section.

Emphasis added)
Supporting Evidence;
e City’s RIN, Exh. G (1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
cxcept as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
o RIN, Exh. A.

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidenec:
o RIN Exh A

Undisputed (although this is not the entircty of
section 602)

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

Objection: irrelevant; asked and answered
{ substance of Section 1500 addressed in previous

paragraph)
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10. The City Counci! has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e (Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

Disputed: as is relevant to AFSMCE’s case, the
City Council only amended the Municipal Code
by way of ordinance to remove the SRBR.

Supporting Evidence:
¢ Gurza Dcec., Exhs. 54
¢ Allen Dec., §21

11.

In 2010, a Coalition of City unions
made a proposal to the City which
stated:

5.1.2. Additional Retiremnent
Contribution,

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed wilt be applied to
subsidize and thus reduce the
prior service coniributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Seciion 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:

¢  Gurza Dec, Y 16-19, Exh. 2.

Objection: relevance and undue prejudice
s Objections to Evidence 2-3
Additional Supporting Evidence:

e Allen Dec., |15

12, Other union proposals, including
proposals by the SIPOA and 1ATF, also

Objection: relevance and undue prejudice

s Objections to Evidence 2-5

propased that emplovees would pay :
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nee. .

additional pensmn contributions (o
defray pension plan unfunded pension
liabilities.
Supporting Evidence: _

¢ (Gurza Dec.,§17, 18, Exhs, 3-6.

Additional Supporting Evidence:

o Allen Dec., §15

13. For the period 20102011, the following

six untons agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities { except the
POA agreed only to a 5.25%. one time
additional pension contribution):

e Assoctation of Engmeers and
Architects (AEA) (plaintiff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel (AMSP)
{plaintiff Dapp is president)

e City Association of Management
Personnel (CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

e San José Police Officers Association
{plaintiY in the SIPOA case).

Supporting Evidence:

¢  GurzaDec. 99 6, 24, Exhs. 11,
15,17, 23,25, 29.

Objection: relevance and undue prejudice

e  Objections to Evidencc 11, 12

Additional Supporting Evidence:
¢ Allen Dec., §15

14. For the period 2010-201‘"1, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

Objection: relevance and undue prejudice

*  Objections to Evidence 11, 13

Additional Supporting Evidence:
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--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional Employces (Unit 99), and
other unrepresented employees.

Supporting Evidence:

®  Gurza Dec. 925, Exhs. 9, 13,
32,33,

¢ Allen Dec., §15

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1;

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who arc members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service norinal costs
in thosc funds. This additional _
employee retirement contribution would
be in addition to the employec retirement
contribution rates that have been
approved by the Federated City
Employees® Retirement Systern Board.
‘The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution ratc by a commensurate
7.30% of pensionable compensation, as
tHustrated below . . .

Objection: relevance and undue prejudice

¢ Objections to Evidence 11, 14
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Supporting Evidence:

®  Gurza Dec. 427, Exh, 11.

16,

The 2010-2011 MOA between the City
and AEA, also agreed (o employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwisc be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
¢ (urza Dec. 528, Exh, 11.

Objection: relevance and undue prejudice

¢ Objections to Evidence 11, 13

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in-order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (Id. at Section
10.1.4))

Supporting Evidence:
o Gurza Dec. 427, Exh, 11

Objection: relevance and undue prejudice

¢ Ohbjections to Evidence 11, 14

i8.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties

Objection: refevance and undue prejudice

*  Objections to Evidence 11, 15
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porting Evidence -

Undisputed Material

understand that in order to implement

this provision, an amendment must be

made to the Police and Fire Department

Retirement Plan that requires an

ordinance amending the san Jose
Municipal Code,”

* Association of Engineers and
Architects (AFA) (plaintiff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel {AMSP)
(plaintiff Dapp is president)

¢ City Association of Management
Personnel {CAMP)

* International Brotherhood of
Electrical Workers, Local 332
(IBEW)

* International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Farris case)

¢ San José Police Officers Association
{plaintiff in the SJIPOA case).

Supperting Evidence:

o GurzaDec. 94 6, 28, Exhs. 11,
15, 17,23,25,29.

19. In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 201 1-
2012;

* Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel {AMSP)
(plaintiff Dapp is president)

» City Association of Management
Personnel (CAMP)

» International Brotherhood of

Objection: relevance and undue prejudice

. Objccticms to Evidence 11, 16
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Respoisé and

(IBEW)

¢ Interpational Union of Operating

Lngineers, Local No. 3 (representing
plaintiffs in the Harris case)

¢  San José Police Officers Association

(plaintiff in the SIPOA case).

s International Association of

Firefighters, Local 230;

Supporting Evidence:

e Gurza Dec., §30, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

. In 2011, the City imposed a Last, Best

and Final Offer on plaintiff AFSCME
for an approximate 2% wage reduction
for the period 2011-2012.

Supporting Evidence:
e Gurza Dec., 9§26, Exhs, 20, 28

Undisputed, but for clarification purposes:

e Lffective September 18, 2011, CEO members
realized a 12.16% wage reduction

e Effective June 26, 2011, METF members
realized a 12.01% wage reduction

Supporting Evidence:
e  (Gurza Dec., Exhs. 20, 28

AR

For Federated employees, the Municipal
Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resoiution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755)

Supporting Evidencc:

e RIN, Ixh. C, (Municipal Code,
Chapter 3.28).

[Undisputed

Note: this section was added to the Municipal
Code around June 2010 and became effective Tuly
2010

Supporting Evidence:
¢ AFSCME RJIN, Exh. F

162 CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




e S

|

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

and Fire Plan employees.

. Police and Fire Plan employees
not subjcct to interest arbitration, “shall
make such additional retrement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.36.1525(A))

» Potice and Fire Plan employees .
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIJN, Exh. B, (Municipal Code,
Chapter 3.36).

Objcction: relevance and undue prejudice

Objections to Evidence 24
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Issue 6B: San José_Charter §1512-A (Employee Retiree Healthcare COIltl.‘.ib.l_lﬁOIIS}

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

pposing Party’s Response an
Stipporting Evidence:

23. San José Charter Section 1512-A states:
“Existing and new employces must
condribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
s RIN, Exh B.

Undisputed

Note: this section was added by Measure B

24, On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

s RIN, Exh. E (Californiy
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

25. Former San José Charter Section 78b
stated:

“Anything in Section: 78a of the Charler
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the

Undigputed

Disputed as incomplete (material terms missing).

*Anything in Section 78a of the Charter to
the contrary notwithstanding, the Council in
its discrction may at any time, or from time;
“to time, by ordinance, amend or otherwisg
change the rctirement plan established by
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Usidisputed Material | - Opp
Supportng videce

Supporting Evid

retirement plan cstablished by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José 7 ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supperting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José 1o inctude
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) ol Article X).

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Ttis good
government to allow the City Couneil to
be responsible for investigating
problems and deciding how to solve
them. [%] THIS AMENDMENT IS
SIMPLE! Leave al) the technical details

said Section 78a or any retirement pian of
plans establishcd pursuant to said Section
78a, or adopt or establish a new or different
pian or plans for eligible members of the
police or fire department of the City of San
Jos¢, for the purpose of providing benefits
for memnbers of any such plan or plans in
excess of those benefits authorized o
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions)

restrictions, limitations, terms and othed
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 7%l
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Seetion|
78a....”

(Emphasis added.)

Supporting Evidence:
® City’s RIN, Exh. E (California Assembly |
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José¢ to
include Seetion 78b (“Discretionary Powers
of Council Respecting Retirernent”) of
Artiele X).

Disputed as incompiete

The baliot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The

purpose of this amendment is to enable the City
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up to your City Council. They have a
staff to assist them including a very
capable City Atlorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphiet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
mcluding “Argument in Favor
of Proposition A™).

Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s

Vamilies. San Jose Policemen and Firemen do not

have Social Security or any other survivor
benefits of any kind. Alinost all other citics
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
fo allow the City Council to adopt reasonable
lsurvivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matiers
just like this. A second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)

Supporting Evidence:

» City’s RIN, Exh. F (Baliot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José, April 12, 1960, including “Argmment
in Favor of Proposition A”).

| 27, As adopted by the voters in 1965, the

San Jfosé City Charter states at Scetion
1500:

Except as hereinafter otherwisc
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time 1o time,
amend or otherwise change any

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retirement System.”

Supporting Evidence:
e RIN, Exh, G (1965 Charter)
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retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

o RIN, Exh. G (1965 Charter)
(emphasis added).

28.

As adopted by the voters in 1963, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adaption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retircment
systems established by Parts 1, 2 and 4
of Chapter 9 of Article I of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. .., However,
subject to ather provisions of this
Article, the Council shal} at all times
have the power and right to repeal or
amend any sueh retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
¢ RIN, Exh. G (1965 Charter).

Disputed as incomplete

¥ The Title of Section 1503 is: “Ceonfirnnance of
Fxisting Retirement Systems”

(Enhasis added)
* It reads, in its entirety:

Any and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article IT of the)
San Jose Municipal Code, arc hereby confirmed,
validated and declared legally effective and shall
continue unti} otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate 10 supply such authorization as may be
mecessary to validate any such retirement system
or systems whtch could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retirement sysiem or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such retfivement system or
systems, and to adopt or establish a new or
different plan or plans for alt or any officers or
ermployees, it being the intent that the foregoing
sections of this Article shall prevail over the
pravisions of this Section.

(Emphasis added)

Supporting Fvidenecc:

167

CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION




9
10
11
12
13
14
15
16
17
18
19
20
2]
22
23
24

26
27
28

~Opposing Party’s Resporise s
porting Evidence

o City’s RIN, Exh. G {1965 Charter}

29.  Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this

Charter, shall be fixed by the Council.”

Supporting Evidence:
s RIN, Exh. A.

Undisputed

30. City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a} Those acts required by
specific provision of this Charter or by

ordinance.”

Supportine Evidence:
e RIN, Exh A

Undisputed (although this is not the entirety of
Section 602)

31. City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

and employees of the City.”

Supperting Evidence:
s RIN, Exh A

Objection: irrclevant; asked and answered
(substance of Section 1500 addressed in
previous paragraph)

32. The City Council has enacted some

ordinanccs implementing Measure B.

Supperting Evidence:

Disputed: as 1s relevant to AFSCME’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supporting Evidence;
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Undisputed Mater;al — =

e Gurza Decl, Exhs. 54, 55
(Federated, Police and I'ire
Ordinanccs).

e Gurza Dec., Fxhs. 54
® Allen Dec., 9421

33,

Municipal Code §3.28.385(C) provides:

“Contributions for ether medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
s RIN, Exh.C.

Undisputed

Note: this section was added to the Municipal
Code around May 2011

Supporting Lvidence:
e AFSCME RIN G

34,

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence:
e RIN, Ixh. D.

Objection: relevance and undue prejudice

Objections to Evidence 24

3s

In 2007, City staff submitted a
memerandum to the City Council,
attaching actuarial reports, concesming
the GASB standards for Other Post-
Employment Benefits.

Sapporting Evidence;

&  (Gurza Dec., 99 35-37, Exhs. 36,
37,38.

Undi sputed

36.

Beginning in 2009, the City reached
agreement with the following City
unions for cmployees to make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical

Disputed

When MEF and CEO reached an agreement in
2009 with respect to funding of the ARC,
they did so in part because of the following
attendant circumstances: a guaranteed salary
increase for the remaining year of the
contract, a healthy economy, and the healthy
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% Response and-
porting Bvidence::

and El

~-Association of Engincers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Persannel (AMSDP),

--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
~-Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230;

--San José Police Officers Association.

Supporting Evidence;

e (Quza Dec. §939, Exhs. 21, 39,
40, 41.

{inancial situation of the City, At the time,
AFSCME was unaware of the
approximately 20% reduction in staffing and
drastic reductions to compensation (reduced
pay, increased health benefit cost, ete.) that
the City would affect in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009. Atthe time, AFSCME was unaware
of the City’s future plans to design Measure
B and put it 1o the volers. As aresult of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by the parties. Itis
AFSCME's position that the parties are no
longer operating under the agreement, i
they ever were.

Supporting Evidence: -
e Allen Decl, §17; Doonan Decl. ¥ 78.

37. The City’s agreement with AEA stated:
The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and denital healtheare benefits (referred
to as the “policy method”) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan™). The transition
shall be accomplished by phasing inio
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s initial unfunded retiree
healthecare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employecs) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(]) and (3) of the San José
Municipal Code. Specifically, '
confributions for retiree medical benefits

Objection: relevance and undue prejudice
Objections to Evidence 18

Disputed: City’s cited sourced do not support its
statement

shail be made by the Citv and members
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for retiree dental benefits shall be made
by the City and members in the ratio of
cight-to-three. . . . . The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

e (Gurza Dec. § 32 Exh. 40, AEA,
Section 12.1.

38,

The AEA agreement further stated:

The payments of the full ARC werc to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

e (Gurza Decl, § 41, Exh. 39,
AEA, §12.3.

Objection: relevance and undue prejudice

Objections to Evidence 19

39.

The provisions from the AL A agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEIL,
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel! (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employecs’
Fedcration, AFSCME Local 101 (MEJF);

Undisputed

Confidential Emplovees Association,
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Supporting Fv;denc_' s

AFSCME Local 101 (CEO).

Supporting Evidence:

e  Gurza Dec., 943, Exhs. 39, 40,
41,

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedurcs for amounts over
that percentage.

Supporting Evidence:
* (Gurza Dec., § 44, Exhs,

21[Firefighters}, Exh.
41[SJPOA].

Objection: relevance and undue precjudice

Objections to Evidence 22, 23

41.

In a Last, Best and Final Offcr, the City
imposed upon OE#3 the requirement
that 1ts members make incrcased
contributions, incrementalily, towards
paying the full ARC.

Supporting Evidence:

e (Gurza Dec., §43, Exh. 42, 43

Objection: relevance and unduc prejudice

Objections to Evidence 20, 21
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1 Issue 6C: San José Charter §1511-A ( Sﬁ;ﬁlémental Retiree Benefit Reserve) Causes

2 of Actien
3 Therc are triable issucs of matcrial fact. Therefore, Defendants are not entitled to summary

4 ji adjudication as a matter of law,

s _
6 - PN AT PV - .
711 42. Section 1511-A (“Suppiementai Undisputed
Payments to Retirees”) of Measure B
8 states:
9 The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
10 and the assets returned to the appropriate
retirement trust fund. Any supplemental
1 payments to retirees in addition to the
12 benefits authorized herein shall not be
funded from plan assets.
13
14 Sapporting Evidence:
15 & RIN, Exh. B.
16
43. On or around April 12, 1960, the voters Undisputed
17 ratified Proposition A, which amended
the San José Charter to include Section
18
78b.
19
20 Supporting Lvidence: .
o1 ¢ RIJN, Exh. E (California
Assembly Concurrent
0] : Resolhution No. 17, adopted in
Asgsembly Jannary 18, 1961,
23 approving amendment of
Charter of San José to incinde
24 Section 78b (“Discretionary
25 Powers of Council Respecting
Retirement™) of Article X).
26
27 ||| 44. Former San José Charter Section 78b Disputed as incomplcte {material terms missing):
stated:
28
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6siﬁg:';iP§.1¥.ty;§ Responses

upportingEvidence -

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council n its discretion may at any
time, or from time to time, hy ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jos¢ ™ ...
“all as the Council may deem proper and
suhject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X),

“Anything in Seetion 78a of the Charter to
the contrary nofwithstanding, the Couneil in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans cstablished pursuant 1o said Seetion
78a, or adopt or cstablish a new or different
plan or plans for eligible members of the
police or fire departinent of the City of San
José, for the purpase of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provistons as the Council may deem proper;
provided, however, that:

(1) The Council shail not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
1o which he would be entitled under Section
78a....”

(Emphasis added.)

Supporting Evidence:

o City’s RIN, Exh. E {California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
inciude Section 78b {(“Discretionary Powers
ol Counei] Respecting Retirement™) of
Article X}

45. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good
government to allow the City Council to

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
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upport

be responsible for investigating
problems and deciding how to solve
them. [] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council, They have a
staff to assist them including a very
capable City Attorney,”

Supporting Evidence;

¢ RIJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposilion A™).

PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the
members of your palice and fire departments. The
purpose of this amendment is to enable the City
Counncil to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
Frmifies. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cities
nrovide survivor benefits,

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Conncil to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
mercly unties the hands of your City Council.

INO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
sust like this, A second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

e City’'s RIN, Exh. F (Ballot Pamphlet for
Charter Amendiment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A™),

46. As adopted by the voters in 1965, the
San José City Charter states at Section”
1500:

Except as hereinafler otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

eslablishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all

Undisputed
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- Opposing Party’s Response and. -
©. i Supporting Evidene

provisions of this Article, the Council
may af any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supperting Evidence:

o RIN, Exh. G (1965 Charter)
(emphasis added).

officers and emplovees, Subject to other

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Chartet, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article I of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Cauncil shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and 1o adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shal! prevail over the provisions of this
Section.”

Supporting Evidence:
» RN, Exh. G (1965 Charter).

Disputed as incompiete

* The Title of Section 1503 is: “Centinuance of
[Existing Retirement Systems™

(Emphasis added)
* ht reads; in 1ts entirety:

dny and all retirement system or systems, existing
upon adoption of this Charter, for the rctirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article I of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue until atherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
mecessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Josc or by the people of]
the City at the time of adoption or amendment of
any such retirement system or systenis. However,
subject to other provisions of this Article, the
Caouncil shall at all times have the power and right
to repcal or amend any such retirement system or
systems, and 1o adopt or establish a new or
different plan or plans for all or any officers or -
emplaycces, it being the intent that the foregoing

sections of this Article shall prevail aver the
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cts-and Supporting Evidenice.

ving Party’s Undisputed Material |

| pl‘OVlSlOIlS.:(;f;.t.}"l.i.S Section.

(Emphasis added) |
Supporting Evidence:

s City’s RIN, Exh. G (1965 Charter)

48.

Section 902 of the San Jose City Charter
states: “thc compensation of ali City
appointive officers and cmployees,
except as otherwise provide in this
Charter, shall be fixed by the Councit.”

Supporting Evidence:
e RIN Exh A.

Undisputed

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charler or by
ordinance.”

Supporting Evidence:
s RIN,Exh. A

Undisputed (although this 1s not the entirety of
Section 602)

50.

City Charter section 1500 states:
“Except as hereinaller otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in
previous paragraph)

51,

The City Council has enacled some
ordinances implementing Measure B.

Supporting Evidence:
¢ Gurza Decl, Exhs. 54, 55

Disputed: as is relevant to AFSMCE’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supperting Evidence:

® (furza Dec., Exhs. 54
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Ordinances).

¢ Allen Dec., §21

52. Forthe Federated Retirement System,

the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit

~ reserve” to retirees and their survivors.

Further, “[t]he city council, atter
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
¢ RIN, Exh C.

Disputed as incomplete

Full 1ext:

“Upon the request of the city council or on its
own motion, the board may make
recommendations to the ¢ty council
regarding the distribution, if any, of the
supplemental retiree benefit reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, afler consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental bencfit reserve 1o said
persons.”

(Emphasis added.)

Supporting Evidence:
e City’s RIN, Iixh. C

53.

Beginning in 2010, City Council
resolutions snspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years 2010-
2011, 2011-2012, and 2012-2013,

Supporting Evidence:
o RIN, Exhs.L M N

Disputed: cited sources only demonstrate
suspended distributions in fiscal years 2010-
2011 (City RIN, Exh. L) and 2012-2013
(City RIN, Exh. M)

54. Tor the Police and Fire Retirement

System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions m
accordance with such methodology”

Objection: irrelevant and unduly prejudicial

Objections to evidence 24
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Supporting Evidence:
¢ RIN., Exh.D.

55. In 2002, the City Council adopted
Resolution No. 70822, which approved
“The Methodology for the Distribution of

. Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIN., Exh. N,

Objection: irrelevant and unduly prejudicial

Objections to evidence 25

56. Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
(Municipal Code seetion 3.36.580(D)(2)

Supporting Evidence:
e RIN., Exh. D.

N Objection: irelevant and unduly prejudicial

Objections to evidence 24

57. 1n 1986 when the City Council
authorized the Federated SRBR, and in

2001, when the City Council authorized

reported that the City’s two pension
retirement funds were fully funded.

Supporting Evidence:

¢ RIN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
E. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
andd Fire Depariment Retirement

the Police and Firc SRBR, the actuarics -

Undisputed as to Federated City Employees’
Retirement Sysiein
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“Plan, as of June 30, 2012, at p.
5 (showing plan overfunded at
114.8% as of June 30, 2601]

58. In 2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Fvidence;

¢  Gurza Dec., 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

Undisputed as to Federated City Employees’
Retirement System

59. In2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year —as
defined in the Municipal Code — to fund
the SRBR.

Supportineg Evidence;

o Gurza Dec., Exhs. 44, 45, 46, 47,

48.

Undisputed as to Federated City Employees’
Retirement Systemn
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7.7 Unconstitutional Violation Of Due Process, United States Constitution, 5" And

14" Amendments.

City third cause of action

Issue 7A: San José Charter §15060-A (Emplovee Additional Pension Contributions)

There are triable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a matter of law.

(2)

(b)

(c)

(d)

Section 1506-A (“Current Employees™)
of Measure B states:

“Current Employecs™ means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

Unless they voluntarily opt in to the
Voluntary Election Pregram (“VEP,”
described herein), Current Employees
shall have their compensation adjusted

- through additional retirement

contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded habilities, except for any
pension unfunded liabilities that may
exist due 10 Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions lowards
refiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
inplemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shali apply to
all Current Employccs.

Undisputed

The compensation adjustment through
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Supporting Evidence:

cspons:

{e)

additional employee contributions for

Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Intemal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

e Defendant’s Request for
Judicial Notice (“RIN™), Exh.
B, pp. 4-5 (*Measure B”).

On or atound April 12, 1960, the voters
ratified Proposition A, whieh amended
the San Jos¢ Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respeeting
Retirement™) of Article X).

Undisputed
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Former San José Charter Section 78b

Disputed as incomplete (material terms missing).

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! I is good

3.
stated: In relevant part, the section read:

“Anything in Section 78a of the Charter “Anything in Section 78a of the Charter to
to the contrary notwithstanding, the the contrary notwithstanding, the Council in
Councit in its discretion may at any its discretion may at any lime, or from time
time, or from time ta time, by ordinance, 1o time, by ordinance, amend or otherwise
amend or otherwise change the change the retirement plan estabiished by
retirement plan established by said said Section 78a or any retirement plan or
Section 78a or any retirement plan or plans established pursuant to said Section
plans cstablished pursuant to said 784, or adopt or establish a new or different
Section 78a, or adopt or established a plan or plans for eligible members of the
new or different plan or plans for police or fire department of the City of San
eligible members of the police or fire José, for the purpose of providing benefits
department of the City of San José ™ ... for members of any such plan or plans in
“all as the Council may deem proper and excess of those benefits authorized or
subject o such conditions, restrictions, required by the provisions of said Section
limitations, terms and other provisions 89a” ... “all as the Council may deem
as the Council may deem proper;...” proper and subject to such conditions,

restrictions, limitations, terms and other
provisions as the Council may deem proper;
Supporting Evidence: provided, however, that:

» RIN, Exh. E (California (1) The Council shall not decrease any of said
Assembly Concurrent benefits below those which Section 78a
Resolution No. 17, adopted in makes mandatory, ror otherwise deprive
Assembly January 18, 1961, any member of any such plan of any rights
approving amendment of to which he would be entitled under Section
Charter of San José to include 78a...."

Section 781 (“Discretionary .

Powers of Council Respecling (Emphasis added.)

Retirement”) of Article X). Supporting Evidence:
e City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San Jos¢ to
include Section 78b (“Discretionary Powers
of Counci] Respecting Retirement”) of
Article X).

4. The ballot argument in favor of Disputed as incomplete (material terms missing).

The ballot argument in favor of Proposition
A also says:

“YQUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
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government to allow the City Council to

be responsible for investigating
problems and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leave al! the fechnical details
up to your City Council. They havea
staff to assist them including a very
capable City Attorney.”

Supporting Lvidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
ineluding “Argument in Favor
of Proposition A”).

members of your police and fire departments, The
purpose of this amendment is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s
families. San Jose Policemen and Firemen do not
have Social Security or any other survivor
benefits of any kind. Almost all other cilics
provide survivor benefits,

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT [N THE CITY CHARTER! In order
to allow the City Council to adopt reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
mercly unties the hands of your City Councitl.

INO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Counct! should have
broad powers to investigate and dceide on malters
just like this. 4 second reason.is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Fvidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including **Argument
in Favor of Proposition A”).

As adopted by the voters in 1963, the
San José City Charter states at Section

- 1500;

Exeept as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such planor
plans need not be the samc for all
officers and employees. Subject to other

Usndisputed;

However, Title of Section 1500 reads: “Duty to
Provide Retirement System,”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)
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iwmg -arty’s Und pufed {

prowfmm of r!m Amc!e the C Uuna!
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adop! or

- establish a new or different plan or

plans for all or any officers or
employees.

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and alf retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject 10 other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and 10 adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

Existing Retirement Systems”

Disputed as incomplete
* The Title of Section 1503 is: “Continuance of

(Emphasis added)
* 1t reads, in its cntirety:

Any and all retivement system or systems, existing
upon adoption of this Charter, Tor the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article II of thel
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shall
continue unti} otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary 1o validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the peoptle of]
the City at the time of adeption or amendment of
any such retirenent system or systems. However,
subject to other provisions of this Article, the
Council shall at all times have the power and right
to repeal or amend any such refirement system or
systens, and 10 adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the

rovisions of this Section.
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Opposing Pa
‘Supporting

(Emphasts added}
Supporting Evidence:
o City’s RIN, Exh. G {1965 Charter)

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
s RIN, Exh. A.

Undisputed

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RJN, Exh A

Undisputed (although this is not the entirety of
section 602)

City Charter section 1500 states:
“Except as hercinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

estabiishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
o RIN,Exh A

Objection: irrclevant; asked and answered
(substance of Section 1500 addressed in previous
paragraph)

10.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:
e (urza Decl], Exhs. 54, 55

Disputed: as is relevant to AFSCME’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supporting Evidencc:
® Gurza Dec., Exhs. 54
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Evidence:

isputed Miterial

(Federated, Police and Fire |
Ordinanccs). :

e Allen Dec., §21

11.  In 2010, a Coalition of City unions
made a proposal to the City which
stated: '

5.1.2. Additional Retirement
Contribution.

Ellective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010, The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:
e  GurzaDec ¥ 16-19, Exh. 2.

Objection: relevance and undue prejudice
s (Objections to Evidence 2-5
Additional Supperting Evidence:

e Allen Dec., §15

12. Other union proposals, mecluding
proposals by the SJPOA and FAFT, also
proposed that employees would pay
additional penston contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence:
¢ Gurza Dec.,917, 18, Lxhs. 3-6.

Objection: relevance and undue prejudice
s  Objections to Evidence 2-5
Additional Supporting Evidence:

e Allen Dec., §15-

13. For the period 2010-201 1,.lhc following

Objection: relevance and undue prejudice
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six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities { except the
POA agreed only to a 5.25%. one time
additional pension contribution}):

» Assoctation of Engineers and
Architects (AEA} (plaintiff Mukhar 1s
president},

» Association of Maintenance
Supervisory Personne] (AMSP)
(plaintiff Dapp is president)

» City Association of Management
Personnel (CAMP)

o International Brotherhood of
Electrical Workers, Local 332
(IBEW)

» Ipternational Union of Operating
Engineers, Local No. 3 {representing
plaintiffs in the Harris case)

» San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

e  Gurza Dec. 976, 24, Exhs. 11,
15,17,23, 25, 29.

»  Obijections to Evidence 11, 12
Additional Supporiing Fvidence:
e Allen Dec., 415

14, Tor the period 2010-201 1, the {ollowmng
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mcchanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

~-Executive Management and
Professional Employees (Unit 99), and
other unrepresenied employees.

Ohjcetion: relevance and undue prejudice
s  Objections to Evidence 11, 13
Additional Supporting Evidence:

e Allen Dec., 15
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- Moving Party’s Undisputed Material

 Ficts and Supporting Evidenice

Supporting Evidence:
o  Gurza Dec. %25, Exhs. 9, 13,
32, 33.

15, The 2010-2011 Agreement MOA

between the City and AL A, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employeces who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded Hability, which s
defincd as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribwion would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirtement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . .

Supporting Lvidence:
e Gurza Dec.,§27, Exh, 11.

Objection: relevance and undue prejudice

e  Objections to Evidence 11, 14

16.

The 2010-201 1 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
coniribution “in the amount of 3.53% of
pensionable compensation. and the

Objection: relevance and undue prejudice

»  Objections to Evidence 11, 15
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amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time perioed for the pension
unfunded hability....” (Section 10.1.2}

Supperting Evidence:
e Gurza Dec. 928, Exh, 11.

17. The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordipance amending the San Jose
Municipal Cede.” (/d. at Section

10.1.4))

Supporting Evidence:
o Gurza Dec., Y27, Exh, 11

Ohjection: relevance and undue prejudice

»  Objections to Evidence 11, 14

18. The City’s 2010-2011 agreements with
the following unions stated in
copnection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the T'ederated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code™ or “The parties
understand that in order to implement
this provision, an amendment must be
made {o the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

« Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

Objection: relevance and undue prejudice

»  Objections to Evidence 11, 15
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Association of Maintcnance

Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW) :

International Union of Operating
Enginecrs, Local No. 3 (representing
plaintiffs in the Harris case) '
San José Police Officers Assoctation
(plaintiff in the SIPOA casc).

Supporting Evidence:

e Gurza Dec q§ 6, 28, Exhs. 11,
15,17,23,25,29.

19.

In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:

Association of Engineers and
Architects (AEA) (plaintiff Mukhay is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Associatton of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)

Intemational Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris casc)

San José Police Officers Association
(plaintaff n the STPOA case).
International Association of
Firefighters, Local 230;

Objection: relevance and undue prejudice

s Objcctions to Evidence 11, 16
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Supporting Evidence:

o  Gurza Dec., §30, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30, 31, 34.

20. In 2011, the City imposed a Last, Best

and Final Offer on plaintiff AFSCME
for an approximate 12% wage reducticn
for the period 2011-2012.

Supporting Evidence:
¢ Gurza Dec., § 26, Exhs. 20, 28

Undisputed, but for clanfication purposes:

¢ Effective September 18, 2011, CEO members
realized a 12.16% wage reduction

e Effective June 26, 2011, MEF members
realized a 12.01% wage reduction

Supperting Evidence:
o  QGurza Dec., Exhs, 20, 28
For Federated employees, the Municipal Undisputed

Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shail make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal

~ Code 3,28.755)

Suppoerting Evidence;

¢ RIN, Exh. C, (Municipal Code,
Chapter 3.28).

INote: this section was added to the Municipal
Code around June 2010 and became cffective July
2010

Supporting Evidence:

e AFSCME RIN, Exh. F

Pt
b2

Under the Municipal Code for Police
and I'ire Plan employees.

. Police and Fire Plan employees
not subject to interest arbitration, “shal]
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a

Objection: relevance and undue prejudice

Objections to Evidence 24

192 CASE NQ. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS®* MOTION FOR SUMMARY ADIUDICATION




10
11
12
13
14
15
16
17
18
19
20
21
22

.24
25
26
27
28

recognized bargaining unit.” (Municipal

Code 3.36.1525(A).)

. Police and Fire Plan employees
subject to intcrest arbitration, “shall
make such additional retircment
contributions for fiscal years 2010-2011
as may be required by exceuted
agreement with a recognized bargatning
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

¢ RIN, Exh, D, (Municipal Code,
Chapter 3.36).
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Issue 7B: San José Charter §1512-A (Elﬁ-p"id-vee Retiree Healtheare Contributions)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matier of law.

23, San Jasé Charter Section 1512-A states:

*Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healtheare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
e RIN, Exh.B.

Undisputed

Note: this section was added by Measure B

24. Onoraround Aprnl 12, 1960, the voters
ratified Proposition A, which amended
the San José¢ Charler to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jos¢ (o include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

Undisputed

25. Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in 1ts discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the

Disputed as incomplete (material terms missing):

“Anvthing in Section 78a of the Charter {9
the contrary notwithstanding, the Counci} inj
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
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retirement plan established by said
Section 78a or any retirtement plan or
plans estabiished pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
ehigible members of the police or fire
depanment of the City of San Jos¢ ™

“all as the Council may deem proper and
subject to such conditions, restrictions,
limjtations, terms and other provisions
as the Council may deem proper;...”

Supportine Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Japuary 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Couneil Respecting
Retirement”) of Article X).

said Section 78a or any retirement plan o
plans established pursuant to said Section
78a, or adopt or cstablish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans i
excess of those benefits authorized on
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions|
restrictions, Rmitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....7

(Emphasis added.)

Supporting Evidence;

e City’s RIN, Exh. E (Califomia Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
mclude Section 78b (“Discretionary Powers
of Council Respecting Retirement”) of
Article X).

26. The batlot argument in favor of

Proposition A stated:

*“THIS AMENDMENT GIVES

DISCRETIONARY POWERS T0O TIE
CITY COUNCIL! 1t is good
government to atlow the City Council to
be responsible for investigating
problems and deciding how to solve
them. (4] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very

Disputed as incomplete

The ballot argument in favor of Proposition A
also says:

“YOUR POLICE AN FIREMEN NEED
PROPOSITION Al Proposition A was placed on
the ballot by the City Council at the request of the
members of your police and fire departments. The
parpose of this amendment is to enable the City
Council to take legal steps to provide survivor
benefits for your policemen’s and firemen’s

195 CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Supporting Evidence:

¢ RIJN, Exh, F (Ballot Pamphlet
{or Charler Amendment —
Proposition A, to be submitled
to the Electors of the City of
San Jos¢, April 12, 1960,
including “Argument in Favor
of Proposition A™).

fumifies, San Jose Policemen and Firemen do not

have Social Security or any other survivor
benefits of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
to allow the City Council fo adopf reasonable
survivor benefits, it is necessary to amend the
City Charter. In other words, this amendment
merely unties the hands of your City Council.

INO SPECIFIC PLAN 1S PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigatc and decidc on matters
just like this. 4 second reason is that the
policemen and firemen have confidence that the
City Council will enact fair and reasonable
provisions.”

(Emphasis added.)
Supporting Evidence:

¢ City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendiment — Proposition A, to be
submitted to the Electors of the City of San
José | Aprit 12, 1960, including “Argumnent
in Favor of Proposition A™).

27. As adopted by the voters in 19635, the

San José City Charter stafes at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

cstablishment and maintenance of a
retivement plan or plans for all officers
and employees of the City, Sueh plan or
plans need not be the saine for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time lo time,
amend or oftherwise change any
retirement plan or plans or adopt or
establish a new ov different plan ar

Undisputed

However, Title of Section 1500 reads: “Duty to
Provide Retirernent System,”

Supporting Evidence:
e RIN, Exh. G (1965 Charter)

196 CASE NO. [-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS” MOTION FOR SUMMARY ADIUDICATION




10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

p!ans for aﬂ or any off‘ce; s or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

28,

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retircment of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article TI of the San José
Municipal Code, are hereby confirmed,
validated and declared lepally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeat or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employeces, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supportine Evidence:
e RIN, Exh. G (1965 Charter).

Disputed as incomplete

* The Title of Section 1503 is: “Continuance of
Existing Retiremen! Systems”

(Emphasis added)
* It reads, in its entirety:

ny and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not limited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article Il of the
San Jose Municipal Code, are hereby confirmed,
validated and declared legatly effective and shall
continge until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate 10 supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the lime of adoption or amendment of
any such retirement system or systems. However,
subject to other provisions of this Article, the
Couneil shall at all times have the power and right
lo repeal or amend any such retirement system or
systerns, and to adopt or establish a new or
different plun or plans for alf or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the
brovistons of this Section.

Emphasis added)

Supporting Fvidence:
o City’s RIN, Exh. G (1965 Charter)

197 CASE NO, 1-12-CV-225926 |

SEPARATE STATEMENT OF UNDPISPUTED FACTS
IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




29.

Section 902 of the San Jose City Charter

Undisputed
states: “‘the compensation of all City
appointive officers and employees,
except as otherwisc pravide in this _
Charter, shall be fixed by the Council.”
Supporting Evidence:
e RIN, Exh. A.
30. City Charter section 602 states: “The Undisputed {although this is not the entwety of

~ following acts of the Council shall be by

ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN,Exh. A

Section 602)

31.

City Charter section 1500 statcs:
“Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN,Exh. A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in previous

paragraph)

The City Council has cnacted some
ordinances implementing Measure B.

Supporting Evidence:

e QGurza Decl, Exhs. 54, 33
(Federated, Police and T'ire

Disputed: as is relevant to AFSMCE’s casc, the
City Council has only implement the
elimination of the SRBR.

Supporting Evidence;
¢ Gurza Dec., Exhs. 54

¢ Allen Dec., 2]
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Response and -
N Ordmances).. A
33. Municipal Code §3.28.385(C) provides:  |{Undisputed . _
~ “Contributions for other medical benefits  Note: this section was added to the Municipal
shall be made by the City and the Codc around May 2011
members in the ratio of one-to-one. Supporting Evidence:
* AFSCME RIN G
Supporting Evidence:
e RIN,Cxh. C.
34. Municipal Code §3.36.575(D) provides:  [Objection: relevance and undue prejudice
“Contributions for other benefits Objections to Evidence 24
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”
Supporting Evidence:
e RJIN, Exh.D.
35, In 2007, City staff submitted a Undisputed
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits,
Supporting Evidence:
s Gurza Dec., §§ 35-37, Exbhs. 36,
37, 38.
36. Beginning in 2009, the City reached ;
agreement with the following City Disputed
unions for employees to makc annual When MEF and CEQO reached an agreement in
contributions, mcrcaﬁng-illcrementaily 2009 with respeet to funding of the ARC,
cach year, to fund up to 50% of the they did so in part because of the following
unfunded liabilities of retiree healthcare : i
oSS, attendant circumstances: a guaranteed salary
increase for the remaining year of the
--Association of Building, Mechanical contract, a healthy economy, and the healthy
and Elcctrical Inspectors (ABMEI), financial situation of the City. At 1hc time,
--Association of Engineers and AFSCME was unaware of the
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Architects, IFPTE Local 21 (AEA Units
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--International Brotherhoaod of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Laocal 101 (CEO);
~Intematicnal Association of
Firefighters, Local 230;
--San Jnsé Police Officers Association.

Supporting Evidence: _
o (Gurza Dec. {139, Exhs. 21, 39,
40, 41.

approximately 20% reduction in staffing and|
drastic reductions to compensation (reduced
pay, increased health benefit cost, ete.) that
the City would affect in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009, At'the time, AFSCME was upaware
of the City’s future plans to design Measure
B and put it to the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by the parties. Itis
AFSCME's position that the parties are no
longer operating under the agreement, if
they ever were,

Supporting Evidence:
&  Allen Decl, 917; Doonan Decl. Y 78.

37.

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the “policy method’} to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan™). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s initial unfunded retivee
healthcare liability shall be fully
amortized over a thirty year period so
that 1t shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3} of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shali be made

by the Citv and members in the ratio of

Objection: relevance and undue prejudice
Objections to Evidence 18

Disputed: City’s cited sourced do not support its
slatement
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and/or applicable plan documents shall
be amended in accordance with the
above,

Supporting Evidence:

o (urza Dec, 4 32 Exh. 40, ALA,
Section 12.].

38.

The AEA agreement further stated:

The payments of the full ARC were 1o
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

o Gurza Decl,, §41, Exh. 39,
“AEA, §12.3.

Objection: relevance and undue prejudice

Objections to Evidence 19

39.

The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Assoeiation of Maintenanece
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Flectrical Workers, Local No. 332
(IBEW); Muntcipal Empioyecs’
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CLEO).

Supporting Evidence:

Undisputed
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. SupportingE

¢ Gurza Dec., § 43, Exhs. 39, 40,
41.

40. The SIPOA and Fircfighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
reselution procedures for amounts over
that percentage.

Supporting Evidence;
o (Gurza Dec., § 44, Exhs.

2 1[Firefighters}, Exh.
41[SJPOA].

Objection: relevance and undue prejudice

Objections to Evidence 22, 23

41. In a Last, Best and Final Offer, the City
imposed upon OE#3 the requirement
that its members make increased

contributions, incrementally, towards
paying the full ARC.

Supporting Evidenee:

o Gurza Dec., 943, Exh. 42, 43

Objection: relevance and undue prejudice

Objections to Evidence 20, 21
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issue 7C: San José Charter $1S11-A (Su;ﬁﬁlefnental Retiree Benefit Reserve}

There are triable issues of malterial fact. Therefore, Defendants are not entitled to summary |

adjudication as a matter of law.

42. Scction 1511-A {(“Supplemental Undisputed
Payments to Retirees”) of Measure B
states:

The Supplemental Retirce Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
relirement trust fund, Any supplemental
payments to retirees in addition (o the
benefits authorized herein shall not be
funded from plan assets.

Supporting Evidence:
o RIN, Exh.B.

43, On or around April 12, 1960, the voters Undisputed
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assemnbly Concursent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement’™) of Article X).

44, Former San José Charter Section 78b Disputed as incomplete (matcrial terms nissing):
stated:

“Anything in Section 78a of the Charter

: . “Anything in Section 78a of the Charter to
to the contrary nolwithstanding, the
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PP demce

ted Misterial . |

Council in its discretion may at any
time, or from time (o time, by ordinance,
amend or otherwise change (he
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or cstablished a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ™ ...
“all as the Councit may deem proper and
subject 1o such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence;

® RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Scction 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

the contrary notwithstanding, the Council in
its discrelion may at any time, or {rom time
to time, by ordinance, amend or otherwise
change the retirement plan cstablished by
said Section 78a or any retirement plan or
plans established pursuant 10 said Scction
78a, or adopt or establish a new or differcnt
plan or plans for eligible members of the
pelice or fire department of the City of San
José, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized or '
required by the provisions of said Section
89a” ... “all as the Council may deem
proper and subject to such conditions,
resirictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(1) The Council shall not decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
1o which he would be entitied under Section
78a...."

(Emphasis added.)

Supporting Evidence:

e City’s RIN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San José to
include Section 78b (“Discretionary Powers
of Council Respecting Retirement™) of
Article X).

45. The ballot argument iy favor of
Proposition A slated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good
government 10 allnw the City Council to
be responsible for investigating

Disputed as incomplete

The ballot argument in favor of Proposition A
"~ also says:

F“YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on

the ballot by the City Council at the request of the|

_problems and deciding how to solve
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SIMPLE! leave all the technical details
up to your City Council. They have a
staff to assist theim including a very

Y

capable City Attorney.

Supporting Evidence:

¢ RIN, Exh. F (Ballot Pamphlet
for Chartcr Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

members of your police and fire departments. The
purpose of tlis amendment is to enable the City
Council to take legal steps to provide survivor
henefits for your policemen’s and firemen's
farnilies. San Jose Policemen and Firemen do not
have Soctal Security or any other survivor
benetits of any kind. Almost ail other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED AT
PRESENT IN THE CITY CHARTER! In order
Vo allow the City Council to adopt reasonable
vurvivor benefirs, it is necessary to amend the
ICity Charter. In other words, this amendment
metely unties the hands of your City Council.

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
broad powers to investigate and decide on matters
just tike this. A second reason is that the
policemen and firemen have confidence that the
City Council will enact fuir and reasonable
provisions.”

Emphasis added.)
Supporting Evidence:

e City’s RIN, Exh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the City of San
José , April 12, 1960, including “Argument
in Favor of Proposition A”).

46. As adopted by the voters in 1965, the

San José City Charter states at Section
1560:

Except as hereinafter otherwise
provided, the Councit shall provide, hy
ordinanee or ordinances, for the ereation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
ptans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council

Undisputed
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may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or differertt plan or
plans for all or any officers or
employees. ”

Suppeorting Evidence:

& RIN, Exh. G (1965 Charter)
{emphasis added).

47.

As adopted by the voters in 1963, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Arlicle 11 of {he San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
suhject to other provisions of this
Article, the Council shali at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregeing sections of this Article
shall prevail over the provisions of this
Section.”

Supperting Evidence:
o RIN, Exh. G (1965 Charter).

Disputed as incompiete

* The Title of Section 1503 is: “Continuance of
Existing Retirement Systems”

(Emphasis added)
* It reads, in its entirety:

idny and all retirement system or systems, existing
upon adoption of this Charter, for the retirement
of officers or employees of the City, adopted
under any law or color of any law, including but
not himited to those retirement systems established
by Parts 1, 2 and 4 of Chapter 9 of Article 11 of the]
San Jose Municipal Code, are hereby confirmed,
validated and declared legally effective and shatl
continue until otherwise provided by ordinance.
The foregoing provisions of this Section shall
operate to supply such authorization as may be
necessary to validate any such retirement system
or systems which could have been supplied in the
Charter of the City of San Jose or by the people of]
the City at the time of adoption or amendment of
any such retivement system or systems. However,
subject to other provisions of this Article, the
Counctl shall at alf times have the power and right
to repeal or amend any such retirement system or
systems, and to adopt or establish a new or
different plan or plans for all or any officers or
employees, it being the intent that the foregoing
sections of this Article shall prevail over the

provisions of this Section.
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Emphasis added)
Supporting Evidence;
e (ity’s RIN, Exh. G (1965 Charter)

48.

section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIJIN, Exh A.

Undisputed

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
¢ RIN,Exh A

Undisputed (although this is not the entirety of
Section 602)

50.

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

cstablishment and maintenance of a
retirement plan or plans for all officers
and employecs of the City.”

Supporting Evidence:
o RIN, Exh A

Objection: irrelevant; asked and answered
(substance of Section 1500 addressed in
previous paragraph)

51.

The City Council has enacted some
ordinances implementing Measure B,

Supporting Fvidence:
s  Gurza Decl, Exhs. 54, 55

Disputed: as 1s relevant to AFSMCE’s case, the
City Council has only amended the
Municipal Code to remove the SRBR.

Supporting Evidence;
o Gurza Dec., Exhs. 54
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(Fed(-::;élted, Police ancl“Fme
Ordinances).

52. For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(:). “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retirce benefit
reserve” to retirees and their survivors.,
Further, “t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
e RIN, Exh. C.

Full text:

“Upon the request of the city council or on its
own motion, the board may make
recommendations to the ¢ity council
regarding the distrihution, if any, of the
supplemental retiree benefit reserve to
retired members, survivors of members, and
survivors of retired members. The city
council, after consideration of the
recommendation of the board, shall
determine the distribution, if any, of the
supplemental benefit reserve to said
persons.”

(Emphasis added.)

Supporting Evidence:
s (ity’s RIN, Exh. C

53. Beginning in 2010, City Couneil
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years 2010-
2011, 20112012, and 2012-2013.

Supporting Evidence:
o RIN, Exhs. ., M,N

Disputed: cited sources only demonstrate
suspended distributions in fiscal years 2010-
2011 (City RIN, Exh. L) and 20122013
(City RIN, Exh. M)

54. For the Police and Fire Retircment
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Couneil, the
Board shall make distributions in
accordance with such methodology”

Objection: irrelevant and unduly prejudicial

Objections to evidence 24
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Supporting Evidence:
e RJIN, Exh.D.

55.

In 2602, the City Council adopted
Resolution No. 70822, which approved
“The Methodology [lor the Distribution of
Moncys In the Supplementat Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIN., Exh.N. .

Objection: itrelevant and unduly prejudicial

Objections to evidence 25

56.

Beginning in 2610, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
(Municipal Code section 3.36,580(D}2)

Supporting Evidencc;
s« RIN., Exh. D,

Objection: irrelevant and unduly prejudicial

Objections to evidence 24

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Counct} authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
retirement funds were fully funded.

Supporting Evidence:

e RIN, Exh. O [November 22,
1985 Letter from Coates,
Herturth & England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study}; Gurza Dec,,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement

Undisputed as to Federated City Employees’
Retirement System
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Plan, as of June 30, 201 2.,. at p
5 (showing plan overfunded at
114.8% as of June 30, 2001

58. In2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

¢  (urza Dec., 9 49, Exhs. 58, 59
{2012 Cheiren reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

Undisputed as to Federated City Employees’
Retirement System

59. In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR.

Supporting Evidence:

48,

e  Gurza Dec., Exhs. 44, 45, 46, 47,

H

Undisputed as to Federated City Employees
Retirement System

Dated: April 30, 2013

BEESON, TAYER & BODINE, APC

%/ Ve
VISHTASP M. SOROUSHIAN
Attornevs for AFSCME LOCAL 101
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UPS Internet Shipping: Shipment Label https://www.ups.com/uis/create? ActionOriginPair=default  PrintWi...

UPS Internet Shipping: View/Print Label

1. Ensure there are no other shipping or tracking labeis attached to your package. Select the
Print button on the print dialog box that appears. Note: If your browser does not support this function
select Print from the File menu to print the label.

2. Fold the printed sheet containing the label at the line so that the entire shipping label is visible.
Place the label on a single side of the package and cover it completely with clear plastic
shipping tape. Do not cover any seams or closures on the package with the label. Place the
tabel in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic
shipping tape over the entire label.

3. GETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store®, UPS drop boxes, UPS customer centers, authorized
retail outlets and UPS drivers.

Schedule a same day or future day Pickup to have a UPS driver pickup all of your Internet Shipping
packages.

Hand the package to any UPS driver in your area.

Take your package to any location of The UPS Store®, UPS Drop Box, UPS Customer Center, UPS
Alliances {Office Depot® or Staples®) or Authorized Shipping Outlet near you. ltems sent via UPS
Return Services{SM) {including via Ground) are also accepted at Drop Boxes. To find the location
nearest you, please visit the 'Find Locations' Quick link at ups.com.

Customers with a Daily Pickup
Your driver will pickup your shipment(s) as usual.
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